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GIVING THE CHILDREN A MEANINGFUL VOICE: THE ROLE OF THE
CHILD’S LAWYER IN CHILD PROTECTIVE, PERMANENCY AND
TERMINATION OF PARENTAL RIGHTS PROCEEDINGS !

Part One: Introduction

Abuse and neglect (child protective) and termimatid parental rights proceedings in
family court fit the traditional model for advergdrproceedings. A petition is filed by the child
protective or foster care agency which is proseguthe case. The agency is represented by
counsel, who will marshal evidence and make argisnsmpporting the agency’s position and
otherwise attempt to achieve the agency’s litigagmals. The agency’s goal is to protect the
child’s interests as the agency perceives them, thnd the agency’s lawyer will provide a
mature perspective on the child’s interests. Namgdespondents in the proceeding are the
child’s parents, or, in a child protective procewgiother persons legally responsible for the care
of the child who are charged with acts constitutimgglect and/or abuse. Typically, each
respondent is assigned a different lawyer, who ast$oyal “defense counsel” and marshals
evidence and makes arguments in support of themegmt’'s position, but also may advocate for
the child’s interests as the respondent perceivest Often, the respondents have conflicting
legal interests and perspectives, which are refteat their lawyers’ distinctive advocacy. In
addition, it is not uncommon for non-respondentepss, and/or other relatives such as
grandparents, to intervene in the proceeding t& sastody of the children. In many instances,
these parties are represented by counsel as well.

The judge, of course, is charged with responsybildr making legal determinations
regarding,inter alia, the sufficiency of the evidence supporting thegdtions in the petition,
and the appropriate disposition. Because theseepdigs involve the safety and welfare of
children, appellate courts have made it clear jindges have a duty to gather as much evidence
as possible so that well-informed determinatiomslmamade.

To ensure that another key perspective is congideyehe judge, the subject child also is
assigned a lawyer, who, in the vast majority oesaded in New York City, is employed by The
Legal Aid Society. Against this backdrop of compgtiparties and lawyers, the role of the
child’s lawyer seems clear. If, as they are bouokectively to do, the judge, and the lawyers
representing the agency, the respondents and degvening relatives marshal all relevant
evidence and also invoke the child’s interests,ditd’s lawyer should be free to focus on the
one missing ingredient in this adversarial procgsssentation and advocacy of the child’s
expressed position, as developed and refined thrthaglawyer-client counseling process.

Despite all this, the role of a child’s lawyer iarkily Court proceedings has long been a
controversial subject for academics and court firacers. Academia has produced a surfeit of

! These materials are derived from a document thet initially prepared by Gary Solomon and then
revised during a collaborative process involvinigestSociety staff. That document, representingoffieial policy
of The Legal Aid Society, was made available toghblic on October 22, 2008, along with a short Néwvk Law
Journal article, entitledPerspective: New Era in Representing Childtehat was co-authored by Tamara Steckler,
JRP’s Attorney-in-Charge, and Gary Solomon. Thécpdhas not been altered but these materials Heaen
updated with caselaw.



thought-provoking literature, staking out a numbghighly nuanced positions, and the subject
is addressed in ethics codes and opinions andurt decisions. While everyone agrees that the
lawyer’s counseling role is crucial when the clie& child, and that the lawyer and the child
should develop primary litigation goals, and pasis on other matters, in a collaborative process
orchestrated by the lawyer, there are several ssehmfothought with respect to whether the
lawyer, or the child, is entitled to make thoseg#tion decisions that an adult client would be
entitled to make. Among the “camps” that have baentified are: 1) those favoring a
traditional attorney’s role (representing what tteld client wants, or the child’s expressed
interests); 2) those favoring a guardahlitemrole (representing what the lawyer determines to
be in the child’s best interest); 3) those who adwe lawyers’ assuming one form or another of
hybrid role -- somehow representing both posititmshe court, or representing what the child
wants unless the child’s preference fails to meatesstandard of reasonableness, or asking the
court to appoint a separate GAL or attorney whéismtwishes and perceived interests divide;
and 4) those who call for the child’s lawyer toveeias a neutral fact finder presenting all
relevant information to the court to ensure a &l comprehensive consideration of the child’s
actual circumstances. “For most attorneys, theohgiee child (and, for some, the issues at stake)
will affect which role is assumed. Those advocatimgtraditional attorney approach necessarily
exclude children too young to speak, and most redghat the children be old enough to engage
in a rational decision-making process about th&qudar issue in question. Those advocating the
guardianad litemrole for most children, generally still concedattht some age -- at least in the
late teenage years -- children should be ableraztdiheir counsel, on some, if not all, issues.”
The Legal Aid Society’s Juvenile Rights Practice aemmitted to the zealous
representation of its clients, and to grantingntBethe opportunity to participate in decision-

2 Emily Buss, You're My What?” The Problem of Children’s Mispeptiens of Their Lawyers’ Rolge§4
FORDHAM L. REv. 1699, 1700-1705 (19963ge alsalean Koh Petersjow Children are Heard in Child Protective
Proceedings, in the United States and Around thedAfio 2005: Survey Findings, Initial Observatioremd Areas
for Further Study 6 Nev. L.J. 966, 1002 (2006) (“Most of the controversy has focused on how to determine
when the child has reached [the age at which skatifed to client-directed representation], h@mépresent the
impaired child, and the relationship between tHe o guardians ad litem and the role of lawyensdboildren”);
Randi MandelbaunRRevisiting the Question of Whether Young Childre€hild Protection Proceedings Should be
Represented by Lawyer32 Loy. U. CHi. L.J. 1, 33-34 (2000) (“In sum, the discussiorenfboils down to the
qguestions of when is a child capable of directing objectives of the representation, and what tledeattorney
should play for the child who lacks this capacity”)

For additional discussions of the various modelgegresentationsee Jean Koh PeterfRepresenting
Children in Child Protective Proceeding&exis Law Publishing, 3rd Ed. 2001); Michael J.|&a&Providing
Counsel to Children in Dependency Proceedings orifih, 25 NovA L. Rev. 769 (2001); MandelbaunRevisiting
the Question of Whether Young Children in ChildtBcton Proceedings Should be Represented by Lan32132
Loy. U. CHI. L.J.; Robert E. Shepherd, Ji,Know the Child is My Client, But Who Am"'84 FORDHAM L. REV.
1917 (1996).

With respect to representation of children in Newrk compareAngela D. Lurie Representing the Child-
Client: Kids are People Todll N.Y.L. £H. J. HuM. RTS. 205, 238-239 (1993) (author recognizes hybrié il
lawyer assigned as “law guardian,” who should albigevishes of children who are capable of makingn&idered
judgment” and make decisions on behalf of childndro are notwith Diane SombergDefining the Role of Law
Guardians in New York By Statute, Standards anceQasy 19 Touro L. Rev. 529, 566 (2003) (author prefers
“best interests” model for law guardians in chitdtective proceedings).



making to the greatest extent possible. We belikatevery client who can communicate his or
her desires is capable of assisting her lawyemportant ways. With the respondents’ and
petitioner’s lawyers, and any intervening partiesiyers, focused on their clients’ interests, and
the judge focused on reaching a legally sound tesuly the child’s lawyer can provide the
child with meaningful representation, and provitle tourt with factual information and legal
arguments that enable the court to fully consitlerahild’s unique perspective and thus make a
truly well-informed decision.

Since the “children” involved in these proceediogsa be as old as twenty, no one doubts
that some of them are entitled to make litigati@tigsions that an adult client would make in
similar circumstances. Before those decisions aaglenhowever, there must be a dynamic
lawyer-client counseling process, in which the lawyamong other things, describes the nature
of the proceeding, sets out and discusses the usmmptions, educates the child about the
advantages and risks involved in different courdfeaction, and works together with the child in
developing her litigation goals and the steps dexigto achieve them. Needless to say, when
representing very young children, the lawyer mugfagie the child in a particularly far-reaching
process. Viewed in this way, the representatiacoigrolled neither by the lawyer nor the child:
it is a collaboration between the two that is desdyto assist the child in making well-informed
and sound decisions. Thus, when we refer in thisl@rto “client-directed” advocacy, we mean
that the lawyer must take full account of the ckilavishes, and when, at the end of the
counseling process, there remains a conflict betwdsat the child wants and what the lawyer
believes is in the child’s legal interest, the lawyill sometimes be bound by the child’s
decision.

Whendoes a child have the capacity to make decisigwsihe end of the spectrum are
infants, toddlers and verbal children who are uaalbl fully comprehend the nature of the
proceeding and the issues raised, and communiqaieference and comprehensible reasons for
it. The lawyer usually makes decisions for thosgdodn. At the other extreme are teenagers,
who, it is generally agreed, do have the capacitjhake decisions. In addition, for many years
there has been a consensus among child advocates ¢hild usually has acquired this capacity
by age ten. We go one step further, and agree titbe who have argued that many children
have this capacity by the age of seven, eight pe.nindeed, seven-year-old children in New
York can be charged with juvenile delinquency amd,such a proceeding, are entitled to
constitutionally effective, client-directed reprasaion regardless of what risks may be present
in the child’s home environment.

This model of representation clearly falls withiretrange of practices permitted under
New York law, and is true to the prevailing view @mg academics and child advocates. This is
made clear in the practice guide/discussion thddvig, in which we have referenced New
York’s statutes, case law and court and professi@sponsibility rules, as well as academic and
other non-binding authorities, in an effort to $yegize the best ideas.



Part Two: Legal Background

New York Statutes and Rules

In child protective, permanency and terminatiorpafental rights proceedings, the child
has a statutory right to counsel. N.Y. Fam. Ct. 88t249(a), 1016, 1090(a) (West, Westlaw,
through 2007 legislatiorf)According to N.Y. Fam. Ct. Act (“FCA”) § 241:

[The family court] act declares that minors who #re subject of
family court proceedings or appeals in proceedimgginating in
the family court should be represented by coun$eheir own
choosing or by assigned counsel. This declarasobhased on a
finding that counsel is often indispensable to @&pcal realization
of due process of law and may be helpful in makiegsoned
determinations of fact and proper orders of digpmsi This part
establishes a system of attorneys for children often require the
assistance of counsel to help protect their interasd to help
them express their wishes to the court.

FCA 88§ 242, 249(a), and 1016 also state that tioenaty is assigned to “represent” the cHild.

3 A respondent parent has no automatic right tayassi counsel under the Federal Constituti@ssiter v.
Dep't of Soc. Sery452 U.S. 18, 32 (1981) (Constitution does notiegappointment of counsel in every parental
termination proceeding; but, when parent’s inter@se at their strongest, State’s interests atleett weakest, and
risks of error are at their peak, presumption agjaight to appointed counsel might be overcomlsT it could be
that the subject child has no such right. Marting@enheim,The Right to Be Represented But Not Heard:
Reflections on Legal Representation for Childreéd N.Y.U. L. Rev. 76, 133-34 (1984).

However, it appears that the child has a rightaiensel under the New York State Constitutibtatter of
Jamie TT.191 A.D.2d 132, 136-137 (3d Dep’'t 1993).Jamie TT, the Third Department noted that “Jamie had a
strong interest in obtaining State interventiorptotect her from further [sexual] abuse and to ewsocial and
psychological services for the eventual rehabiditabf the family unit in an environment safe farfi id. at 136,
but there is no reason to think the State conglitat right to counsel exists only in abuse cadédss State
constitutional right includes the right to thffectiveassistance of counséflatter of Jamie TT.191 A.D.2d at 136-
137; Matter of Erin G, 139 A.D.2d 737, 739 (2d Dep't 198&ge also Kenny A. v. Perdu#s6 F.Supp.2d 1353,
1360-1361 (N.D. Ga. 2005) (employing three-parefatitest fromMathews v. Eldridge424 U.S. 319 (1976), court
concludes that children have due process righbtmsel under Georgia State Constitution).

The process by which the lawyer’s effectivenessvialuated depends upon the lawyer’s advocacy role.
When the lawyer is providing client-directed remmstion, the lawyer’s effectiveness under constital and tort
law is tested as it would be in a case involvingadnlt client. In contrast, when the lawyer makesisions on
behalf of a child who lacks capacity to direct tepresentation, the evaluation also takes intowadcthe lawyer's
effectiveness in making decisions on behalf ofdlient. Marquez v. The Presbyterian Hospital In The CityNefv
York 159 Misc.2d 617, 624-625 (Sup. Ct., Bronx Cou894) (attorney should ascertain and considerebdvant
facts, and then exercise discretion in good faiith to the best of the lawyer’s ability).

4 For comprehensive information regarding the apgesa taken by other statesgeKoh PetersHow
Children are Heard in Child Protective Proceedings,the United States and Around the World in 208&rvey
Findings, Initial Observations, and Areas for FugthStudy 6 Nev. L.J. at 1074-1081.



The attorney for the child used to be known as ‘fhey guardian.” In 2010, the
Legislature amended the Family Court Act and ottatutes to change the label from “law
guardian” to “attorney” for the child. The legisiaa Memo states: “New York State’s tradition
of affording legal representation to children irvariety of proceedings is long-standing and
nationally recognized. Its Family Court Act, enacia 1962, was cited by the US Supreme
Court in its seminal decision in Matter of Gaul873U.S. 1 (1967), which required counsel in
juvenile delinquency proceedings and equated leswdth counsel in criminal cases. However,
almost from its inception, the ambiguous term “igaardian,” although defined in section 242 of
the Family Court Act as an attorney, has creatdxhigeand confusion. The term suggests a role
that combines functions of the attorney-advocaté wiose of a guardian ad litem, functions that
are inherently incompatible. This has fostered tag&y not only among children's lawyers but
also among other participants in family law progegsd, including judges, parents, and parents’
attorneys, on such fundamental issues as attodey-c confidentiality, ex parte
communications and the impact of a child’s preferences on lifatgoals. The result has all
too often been misunderstanding and clashing eapeocs about the actions and intentions of
the child's lawyer, adding needless complexity @mfusion to cases involving childreh.”

Even before these statutory amendments, the egestefh a traditional attorney-client
relationship was recognized via adoption of § 7A2he Rules of the Chief Judge, entitled
“Function of the attorney for the child.” Rule 7%&gates that in juvenile delinquency and person
in need of supervision proceedings, “the attorrattie child must zealously defend the child,”
and that in other proceedings, the child’s attorfséypuld be directed by the wishes of the child”
if “the child is capable of knowing, voluntary acdnsidered judgment,” even if the attorney
“believes that what the child wants is not in tidEs best interests.” The attorney “would be
justified in advocating a position that is contraoythe child’'s wishes” when the attorney “is
convinced either that the child lacks the capadtdy knowing, voluntary and considered
judgment, or that following the child’s wishesiiisdly to result in a substantial risk of imminent,
serious harm to the child....” There is no requeeaithat the attorney justify such a conclusion
for the court. Consistent with FCA § 241, Rule 7.2 also stateg thalhen the attorney

5> For purposes of the prohibition against ex pattter@ey communications with a represented parghik
represented by an attorney is considered a “pamynd, therefore, neither the respondent’s lawyer the
petitioner’s lawyer may communicate with the childhout the consent of the attorné@yYS Professional Conduct
Rule 4.2.The child also enjoys the protection of the aggralient privilege Matter of Angelina AA211 A.D.2d
951, 953 (3d Dep’t 1995) (child’s attorney could nestify where child had not waived privilege, @nchild had
attorney-client relationship with attorney).

6 See also New York State Bar Association Standardatforneys Representing Children in New York
Child Protective, Foster Care, and Termination odréntal Rights Proceedings, Prefa¢2007) (term “law
guardian” is not used “because the label is outdatel confusing to attorneys and parties alikBtgte Bar Ethics
Opinion 656 N.Y.L.J., Jan. 21, 1994, at 2 (“Several commamtahave noted that the [Family Court] Act’s dredte
apparently envisioned law guardians to be ‘the\etjant to legal counsel,” even if the term ‘guardiassigns to
these lawyers some of the additional investigadive parental functions of the guardian ad litem”).

7 SeeMatter of Mason v. Masgri03 A.D.3d 1207 (4th Dep’t 2013) (attorney foildhwas not required to
state basis for advocating position contrary tddchiexpress wishes; as required, attorney inforeeatt of child’s
wishes, and record supported finding that childkéaccapacity for knowing, voluntary and considejetment);

cont’d on next page



overrides the child's wishes, the attorney musorinf the court of the child's expressed
preference "if the child wants the attorney to dd Rule 7.2 was promulgated shortly after, and
is consistent with, the New York State Bar Assacids Standards for Attorneys Representing
Children in New York Child Protective, Foster Cammd Termination of Parental Rights
Proceedingssgebelow).

Moreover, counsel chosen by the child certainlph$igated to advocate in a manner
consistent with the child’s stated position: indeéthe lawyer did otherwise, the child would be
entitled to dismiss the lawyer and choose anothex® dSince the Legislature cannot have
contemplated that children represented by an asgigittorney have inferior rights, it follows
that an assigned lawyer cannot substitute her ogment for that of the child merely because
the child is not in a position to choose counse&ld Abecause FCA § 241 definas lawyers for
the child -- the Family Court Act does not conta@parate definitions applicable in each type of
proceeding -- there is no reason to believe thaydas for similarly situated children in different
types of proceedings should assume different roles.

Rule 1.14 of New York State’Rules of Professional Conductntitled “Client With
Diminished Capacity,” states in subdivision (a)fedows: “When a client’'s capacity to make
adequately considered decisions in connection witrepresentation is diminished, whether
because of minority, mental impairment or for sootker reason, the lawyer shall, as far as
reasonably possible, maintain a conventional katiip with the client.” Rule 1.14(a) does not
define “capacity to make considered decisions"dminished.” Rule 1.14(b) states that “[w]hen
the lawyer reasonably believes that the client diasnished capacity, is at risk of substantial
physical, financial or other harm unless actiotaleen and cannot adequately act in the client’s
own interest, the lawyer may take reasonably nacggwotective action, including consulting
with individuals or entities that have the ability take action to protect the client and, in
appropriate cases, seeking the appointment of adigmaad litem, conservator or guardian.”
Rule 1.14(b) does not contain express authoritpaée litigation decisions on behalf of a client,
and does not even authorize “reasonable necesgatgcfive action” unless the lawyer
reasonably believes that the client has diministegghacityand is at risk of harm. Nothing in
Rule 1.14 requires any shift in the role of thddkiattorney as now defined by the Legislature
and Chief Judge’s Rule 7.2.

New York State Bar Association Standasd

Matter of Krieger v. Krieger65 A.D.3d 1350 (2d Dep’t 2009 ) (court improperdguired attorney for child to offer
expert testimony regarding child’s capacity to atate desires, and whether child would be at inemirrisk of
harm if she moved with father to Ohio, before atéy advocated position that could be viewed asragnto
child’s wishes; 22 NYCRR § 7.2, does not imposehsaicequirement).

That said, the case law pertaining to Rule 7.Zudised later on, makes it clear that at least vilets in
the record suggest that the attorney may be implkoperoking a Rule 7.2 exception, the court oraatp is entitled
to raise the issue. However a party must move igudilification of the attorney in order to presethe issue for
appealMatter of Emmanuel J149 A.D.3d 1292 (3d Dept. 2017).

8 Matter of Elianne M.196 A.D.2d 439, 440 (2d Dep’t 1993).



The Committee on Children and the Law of the Newky&tate Bar Association
(“N.Y.S.B.A.") issued, in 1996, theaw Guardian Representation Standardsich have guided
courts and practitionefsin June 2007, the Committee on Children and the teplaced the
1996 standards with neBtandards for Attorneys Representing Children iwNéork Child
Protective, Foster Care, and Termination of Parémaghts Proceedings hese standards were
updated and re-issued in 2015,Standards for Attorneys Representing Children invNerk
Child Protective, Foster Care, Destitute Child ahermination of Parental Rights Proceedings

The new standards clearly outline a traditionalca@ey role for the child’s attorney.
“Whether retained or assigned ... the attorney ferahild shall, to the greatest possible extent,
maintain a traditional attorney-client relationshygh the child. The attorney owes a duty of
undivided loyalty to the child, shall keep cliendndéidences, and shall advocate the child’s
position. In determining the child’s position, ta#orney for the child must consult with and
advise the child to the extent and in a manneristard with the child’s capacities and have a
thorough knowledge of the child’s circumstancesid& rules require a lawyer ‘to abide by a
client's decisions concerning the objectives ofa@sgntation and ... consult with the client as to
the means by which they are to be pursued.” (NYeRuf Professional Conduct [22 NYCRR
1200.0], rule 1.2[a]). In addition, the lawyer mustasonably consult with the client about the
means by which the client’s objectives are to maplished.” Rule 1.4(a)(2). In 2007 the Chief
Judge of the New York State Court of Appeals madéear that unless a child is not capable of
expressing a preference or clearly and unequiwdaltks the capacity to perceive and
comprehend the consequences of his or her decjissoriee child’s articulated position would
place the child at imminent risk of serious harhe attorney must not ‘substitute judgment’ in
determining and advocating the child’s positiorgereyf the attorney believes that what the child
wants is not in the child’s best interests. Ruliethe Chief Judge, §7.2%

9 See, e.g., Matter of Dominique A.,\W7 A.D.3d 1038, 1039-1040 (4th Dep’t 2008)denied5 N.Y.3d
706 (while criticizing attorney who acknowledgedatthe had never met the child, court cites clieontact
requirements inGuidelines for Law Guardians in the Fourth Departihneand State Bar Law Guardian
Representation StandanddMatter of Jamie TT.191 A.D.2d at 137 (State Bar standards encouatigeney to be
familiar with possible evidentiary material andgteestion and cross-examine witnesses for a fullgmation).

10'N.Y.S.B.A. Standard A-&ee also N.Y.S.B.A. Standard £agorney “must not substitute judgment and
advocate in a manner that is contrary to a chilrsculated preferences,” except when “[tlhe attgrrhas
concluded that the court’'s adoption of the chilebkpressed preference would expose the child tataoiie risk of
imminent, serious harm and that this danger cooldbe avoided by removing one or more individuatsrf the
home, or by the provision of court-ordered serviaad /or supervision,” or “[tlhe attorney is consél that the
child is not competent due to an inability to ursiend the factual issues involved in the case,learly and
unequivocally lacks the capacity to perceive amdm@hend the consequences of his or her decisions”)

Like § 7.2 of the Rules of the Chief Judge, the I$.B.A. Standards recognize that even when thenatyo
determines that the child lacks capacity, the aiprmust communicate the child’'s expressed wishdbke court
“unless the child has expressly instructed theriagtp not to do so.N.Y.S.B.A. Standard A-®ne writer, discussing
§ 7.2, wonders how the child’s attorney, havingedeined that “the child lacks the capacity for kirgy voluntary
and considered judgment,” can nonetheless deemchiid capable of “mak[ing] a knowing, voluntary and
considered judgment as to whether the attorney lgdhiodorm the judge of his or her articulated prefece.”
Timothy M. Tippins,The Ambiguous Role of Law GuardiahsY.L.J., March 6, 2008, at 3. This is a fair ppiyet
it is likely that Rule 7.2 and Standard A-3 havarimd only cases in which a child with decision-imakcapacity
has advised the attorney to take a position adsiatga the child’'s parents, but, for personal mes prefers that

cont’d on next page



Other Authorities

The traditional advocacy approach “appears to sgmtethe majority approach among
legal academics” in the United Statés.

For example, standards issued by the American Baod&ation (“A.B.A.”) take the view
that when the lawyer is assigned under State lawoassel for the childthe lawyer cannot
properly perform the functions of a guardeh litem If the child is capable of communicating a
preference, the lawyer must provide client-directedresentation. “These Standards do not
accept the idea that children of certain ages ianpdired,” ‘disabled,” ‘incompetent,” or lack
capacity to determine their position in litigatith?. Because “the child is a separate individual
with potentially discrete and independent viewslie" child’s attorney must advocate the child’'s
articulated position * * * [i]n all but the exceptial case, such as with a preverbal chifdri an
effort to preserve the role and functions of a lawyhe ABA also asserts that when the child is
unable to express a position or is incapable ofetstdnding the legal or factual issues, the
lawyer “should continue to represent the child’galeinterests and request appointment of a
guardian ad litem. This limitation distinguisheg stope of independent decision-making of the
child’s attorney and a person acting as guardialiterd.”*

The National Association of Counsel for ChildretN(A.C.C.”") has responded to the
ABA with standards that provide additional flexityl for lawyers representing very young
clients. “While the default position for attorneyspresenting children under [N.A.C.C.]
standards is a client directed model, there willdoeasions when the client directed model
cannot serve the client and exceptions must be niadeich cases, the attorney may rely upon a
substituted judgment process (similar to the rddggd by an attorney guardian ad litem), or call
for the appointment of a guardian ad litem, depegdipon the particular circumstances, as
provided herein. To the extent that a child carmeaningfully participate in the formulation of
the client’s position (either because the childrisverbal, very young or for some other reason is
incapable of judgment and meaningful communicatighg attorney shall substitute his/her

the attorney refrain from disclosing the child’peassed preferences.

11 See e.g, Emily Buss,Confronting Developmental Barriers to the Empowartmgf Child Clients 84
CORNELL L.REv. 895, n.4 (1999).

2 A.B.A. Standards of Practice for Lawyers Who Repre<Children in Abuse and Neglect Cases
Commentary to Standard B¢B999).

13 SeeCommentary to A.B.A. Standard Asee also A.B.A. Standard A¢TThe term ‘child’s attorney’
means a lawyer who provides legal services for ild dnd who owes the same duties of undivided kyyal
confidentiality, and competent representation ®child as is due an adult clientl;Y.S.B.A. Standard B{4The
child’s attorney should represent the child’s espesl preferences and follow the child’s directioroaghout the
course of litigation”).

14 See Commentary to A.B.A. Standard B-4(1)



judgment for the child’'s and formulate and presantposition which serves the child’s
interests.

Requesting assignment of a GAL does not appeag #nloption available to the child’s
lawyer in New York; the Legislature has provided fmssignment of a lawyer who either
advocates for what the child wants or substitutdgent, and has not authorized assignment of
a guardianad litem as well®* However, in other respects, the N.A.C.C.’s appnpaghich
permits the lawyer to “substitute judgment,” is ma@uitable for New York lawyers than the
ABA’s approach, which, on its face at least, regsitawyers to advocate for the expressed
wishes of toddlers.

The Questions Left Unanswered

Although it is now clear that the default positi@n children’s lawyers in New York is to
advocate for the child’s wishes, important isswgsain unsettled. When does a child “lack[] the
capacity for knowing, voluntary and considered juagt” within the meaning of Chief Judge’s
Rule 7.2. What is “a substantial risk of imminesgrious harm to the child” within the meaning
of Rule 7.2? Is there an approximate age at whiciild is deemed competent to make decisions
that bind the lawyer? Family Court Act § 241 regsithe lawyer to protect the child’s interests,
not “best” interests, so when the lawyer makessilees on behalf of the child, what are the
“Interests” the lawyer should protect? Does thédchiawyer protect the child’s “legal” interests
under the applicable statutes, and consider thiel'sHhibest” interests only when they are
relevant to a determination of the child’s “legadterests?

15 Nat'l Assoc. of Counsel for Children, A.B.A./N.ACCRevised Standards of Practice for Lawyers Who
Represent Children in Abuse and Neglect Casesd&tdrB-4(1)(1999).

16 See Fargnoli v. Faberl05 A.D.2d 523, 524 (3rd Dep’t 1984) (law guardianot guardianad litem
should be appointed when minors are subject of ggdings in Family Court)Anonymous v. Anonymqug0
Misc.2d 584, 585 (Fam. Ct., Rockland County, 19FR)would therefore clearly appear that the intentof the
Legislature in enacting sections 241 and 249 ofFdmmily Court Act was to provide for representatadra minor in
a Family Court proceeding by a Law Guardian or eelirof his own choosing and not by a guardian tnli
pursuant to CPLR")compareMatter of Farah P.N.Y.L.J., Nov. 7, 2008, at 27 (Fam. Ct., Kings.J@uardiarad
litem must be appointed pursuant to CPLR 1202 for ycamhgit over age of eighteen who is by reason of alent
illness or developmental delay incapable of undedihg proceedings, assisting counsel and protetiig or her
rights; child’s attorney may make decisions forlc¢hinder eighteen where child is unable to maksefaecisions,
but once child turns eighteen the attorney ceasésite dual function of representing child's indéseand desires).
Moreover, by requesting appointment of a guardidnlitem the lawyer, supposedly a loyal advocate, invites
introduction of a new “player” into the proceediwfo may well undermine the client's chances of ewinig his or
her stated goalsCf. A.B.A. Model Rules of Profl Conduct, CommentanRide 1.14(“Disclosure of the client’s
diminished capacity could adversely affect thentl@interests”).
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Part Three: JRP’S Representation Model

Counseling the Client and Developing a Litigation 8ategy

Lawyers are better able than clients to recognikenngoals are unrealistic or may not
actually advance the client’s broader interestediess to say, this is especially true of lawyers
who represent children. Thus, it is vitally impattdor the child’s lawyer to work hard to help
the child understand the lawyer’s perspective dmoking. Also, because there are limits to a
young child’s ability to comprehend the lawyer-olierelationship and to accurately
communicate her wishes and goals, the lawyer needsducate the client about the lawyer-
client relationship,” and, when “confusion deriieam developmentally imposed obstacles, the
lawyer’s attempt at clarification must engage thatelopmental process’”

“The lawyer has a duty to explain to the childaidevelopmentally appropriate manner,
all information that will help the child to undemsd the proceedings, make decisions, and
otherwise provide the attorney with meaningful inpnd guidance!® The lawyer’s duties as
counselor and advisor include: “[d]eveloping a thagh knowledge of the child’s circumstances
and needs? [ijnforming the child of the relevant facts andptipable laws,° “[e]xplaining the
practical effects of taking various positions, whimay include the impact of such decisions on
the child and other family members or on futurealggroceedings?! “[e]xpressing an opinion

17 Buss,Confronting Developmental Barriers to the Empowarhwd Child Clients84 GRNELL L. Rev. at
956.

18 N.Y.S.B.A. Standard A-But sedn re P.G.F., 247 A.3d 955 (Pa. 2021) (in termiavabf parental rights
proceeding, majority concludes that where childdapable of expressing preference but not in fuifprimed and
articulate fashion, attorney for child has somemriton to refrain from disclosing sensitive fatischild that could
cause emotional harm).

N.Y.S.B.A. Standard A-2(1)

20 N.Y.S.B.A. Standard A-2(Hlowever, “[iin some circumstances, a lawyer mayjustified in delaying
transmission of information when the client would likely to react imprudently to an immediate conmication.
Thus, a lawyer might withhold a psychiatric diageosf a client when the examining psychiatrist aades that
disclosure would harm the client. A lawyer may mothhold information to serve the lawyer's own irgst or
convenience or the interests or convenience ofhangberson. Rules or court orders governing litatmay
provide that information supplied to a lawyer may be disclosed to the client. Rule 3.4(c) diredspliance with
such rules or ordersCommentary to NYS Professional Conduct Ruleskd alsdn re P.G.F, 247 A.3d 955 (Pa.
2021) (where child understands to some degree iglatstake and is capable of expressing somerprafe, but is
unable to do so in fully informed and articulatstan, child’s attorney has some discretion to hatld highly
sensitive, significant, and potentially emotionaliamaging information when attempting to discernldth
preference; in termination of parental rights cagtgrney for six-year-old child reasonably dedlirte explain to
child that he had biological father where child was$ aware father existed and had already bond&dstep-father
and viewed him as father, and attorney reasonaiigladed that explaining these facts to child wdwdde risked
confusion, anxiety, and emotional trauma, potelgtigsulting in lasting damage to child’s well-bg).

2IN.Y.S.B.A. Standard A-2(3)
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concerning the likelihood that the court will actegarticular arguments? “[p]roviding an
assessment of the case and the best position éochihd to take, and the reasons for such
assessment® and “[clounseling against or in favor of pursuiagparticular position, and
emphasizing the entire spectrum of consequencds ntight result from assertion of that
position.’24

Thus, in the end, “[tlhe attorney’s responsibilityadhere to the client’s directions refers
primarily to the child’s authority to make certdimdamental decisions when, at the end of the
day, the attorney and the child disagree,” andraggntation is also ‘attorney-directed’ in the
sense that, particularly when representing a yathilgl, an attorney has the responsibility to
bring his/her knowledge and expertise to bear imneeling the client to make sound
decisions.?® In many instances, the child will follow the lawigesound advicé®

22N.Y.S.B.A. Standard A-2(4)

2N.Y.S.B.A. Standard A-2(5)

24 N.Y.S.B.A. Standaré-2(6) See also NYS Professional Conduct Rule 1.déayyer shall promptly
inform client of “any decision or circumstance withspect to which the client’s informed consentdafined in
Rule 1.0(j), is required by these Rules,” “any imfiation required by court rule or other law to leencnunicated to
a client,” and “material developments in the matteiuding settlement or plea offers”; shall “reaably consult
with the client about the means by which the clgobjectives are to be accomplished,” “keep thentlreasonably
informed about the status of the matter,” “prompitynply with a client’s reasonable requests fooiinfation,” and
“consult with the client about any relevant limitatt on the lawyer’s conduct when the lawyer knolst the client
expects assistance not permitted by these Rulether law”; and shall “explain a matter to the eteeasonably
necessary to permit the client to make informedsifats regarding the representatio)Y'S Professional Conduct
Rule 2.1(“In representing a client, a lawyer shall exezcisdependent professional judgment and renderigdand
advice,” and “may refer not only to law but to atltensiderations such as moral, economic, soc&i¢hmlogical,
and political factors that may be relevant to thent's situation”);Commentary to NYS Professional Conduct Rule
1.4 (“The client should have sufficient informationparticipate intelligently in decisions concernimg tobjectives
of the representation and the means by which theyoabe pursued, to the extent the client is mglland able to do
so. Adequacy of communication depends in parherkind of advice or assistance that is involvedn. litigation
a lawyer should explain the general strategy amdgscts of success and ordinarily should consaltctient on
tactics that are likely to result in significantpease or to injure or coerce others. On the otlaadha lawyer
ordinarily will not be expected to describe trial megotiation strategy in detail.... However, fullyfforming the
client according to this standard may be imprableafor example, where the client is a child offexns from
diminished capacity”)Report of the Working Group on the Best Interefth® Child and the Role of the Attorney
6 NEv. L.J. 682, 684-685 (2006) (lawyer should “let ttéld talk” and “listen to the child,” begin witthé child’'s
agenda, gather information from collateral souresglain the attorney-client relationship, encoerdige child to
speak with others, explain the court process, hkilol understand that she has right to have wislde®cated for
without attribution, and help child understand tliferent pressures operating on her); Robert Risehner and
Dara L. Schur,Representing Clients Who Have or May Have “DimieghCapacity”: Ethics Issues4l
CLEARINGHOUSEREV. J. OF POVERTYLAW AND PoLICY 346, 356 (September/October 2007) (“Clients ofterad
their attorneys to take positions that may undeenthreir long-term goals. When getting the clienitiput on a
strategic decision in a case, ask the client moae bnce and in different ways. For example, peyhaur client
was experiencing disability-related difficulties @h you first asked about a particular issue. Aslaggin at a
different time may yield a more informed decisidinying to get to know the client and gaining an erstianding of
the client’s long-term goals will help you in coetiag the client about how to proceed in the shenn”).

25 Commentary to N.Y.S.B.A. Standard.A-2
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However, although the lawyer may attempt to persuh@ child to select intermediate
and long-term goals that are more realistic and@pate than the goals identified by the child,
the lawyer “must take care not to overwhelm thédéhiwill and thus override the child’s actual
wishes” and “must remain aware of the power dynarmberent in adult/child relationships and
remind the child that the attorney’s role is toistsslients in achieving their wishes and
protecting their legal interestd””The counseling role should be undertaken to etdigland
guide the client, not to remove the client as astatie to the achievement of what the lawyer
wants. This is particularly important given that tlattorney for the child typically has a
substantial influence on the proceedings.

Determining the Child’s Capacity to Make Decisions

Generally

The lawyer’s determination of the child’s capaditymake decisions “should be made at
the outset of the representation in accordance avithincipled analytic framework® Among
the criteria that should be used in assessing tgpawe: the child’s developmental stage
(cognitive ability, socialization, emotional devpfoent); the child’s expression of a relevant
position (ability to communicate with lawyer, abjlito articulate reasons); the child’s individual
decision-making process (influence - coercion - l@sgtion, conformity, variability and
consistency); and the child’s ability to understasmhsequences (risk of harm, finality of
decision)?®

A lawyer should not “bootstrap” during this procdsg treating what appears to the
lawyer to be a bad decision by the child as comatusvidence of a lack of capacity even when

26 Merril Sobie, The Child Client: Representing Children in ChildoRctive Proceeding2 TouroO L.
REv. 745, 821 (2006) (“a ten year old child may wishrémain home with her drug addicted mother, buy ma
understand and accept her counsel’s private statsrtieat the court will never agree, and that thielo course is to
advocate for the help her mother needs, with thed @b minimizing the placement duration while makimg
visitation; as soon as mom is ready, counsel wiogate reunification”).

27 Commentary to N.Y.S.B.A. Standard A-2.
28 City Bar Ethics Opinion 1997;2997 WL 1724482.

29 Recommendations of the Conference on Ethical IsBué¢be Legal Representation of Childre®4
FORDHAM L. Rev. 1301, 1313 (1996kee also NYS Professional Conduct Rule {‘ttddetermining the extent of
the client’s diminished capacity, the lawyer shoatmhsider and balance such factors as: (i) thetWiebility to
articulate reasoning leading to a decision, (iiafility of state of mind and ability to appre@atonsequences of a
decision; the substantive fairness of a decisio, @i) the consistency of a decision with the tmolong-term
commitments and values of the clientl;Y.S.B.A. Standard-3 (child’s attorney may “substitute judgment and
advocate in a manner that is contrary to a chidtgulated preferences” when “[the attorney isdaced that the
child is not competent due to an inability to ursiend the factual issues involved in the case,learly and
unequivocally lacks the capacity to perceive andnpehend the consequences of his or her decisions”)
Commentary to N.Y.S.B.A. Stand&@® (“[a]ll that is required is that the child hava basic understanding of issues
and consequences”); Report of the Working GrougherBest Interests of the Child and the Role ofAtierney, 6
NEv. L.J. at 685.
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the child has been pressured or manipulated to stegeee by an adult; the lawyer is free to
counsel the child regarding a possibly bad decjstmut not override i#° And, when the
determination of capacity is a close call, the lawghould seek the assistance of a qualified
mental health professional, preferably one whdrisady involved with the child

A determination regarding capacity is not an “allnothing,” or immutable conclusion.
A child may be capable of deciding some issues rimit others. A child’s disability “is
contextual, incremental, and may be intermittenhe Tchild’s ability to contribute to a
determination of his or her position is functiordépending upon the particular position and the
circumstances prevailing at the time the positiarsttbe determined. Therefore, a child may be
able to determine some positions in the case bubthers.®? Also, “[i]t is possible for the child
client to develop from a child incapable of meafihgarticipation in the litigation... to a child
capable of such patrticipation during the courséhefattorney client relationship. In such cases,

30 Matter of Venecia V. v. August,\113 A.D.3d 122 (1st Dep’t 2013) (although fatheho asserted legal
malpractice as affirmative defense to fee clainatbérney for children, contended that attorney rgdoabundant
evidence that children’s judgment was not volunerg was manipulated by mother, and ignored focearsil other
evidence of alienation, Rule 7.2 "actually prolstitie attorney for the child from advocating a posicontrary to
the child's stated position unless the attornegasvinced’ that ‘the child lacks the capacity farowing, voluntary
and considered judgment,” and there was no evidénae children lacked capacity and court determitieat
children were not rehearsed or coach@mmentary to N.Y.S.B.A. Standard &f&]hen considering whether the
child has ‘capacity to perceive and comprehendctitesequences of his or her decisions,’ the attosheyld not
make judgments that turn on the level of matur@gphistication, or ‘good judgment’ reflected in thbild’'s
decision-making,” and “may not use substituted jndgt merely because the attorney believes thahanaburse
of action would be ‘better’ for the child"Zity Bar Ethics Opinion 1997;20997 WL 1724482 (lawyer “should not
conclude merely from the fact that a decision appéa be a bad one that the client is not makingasoned
decision”); Timothy M. TippinsThe Ambiguous Role of Law GuardiaidsY.L.J., March 6, 2008, at 3 (“Must it
not at least be considered that the child's atygrméthout any objective measure of the child's amty for
considered judgment, will measure it by the exterwhich the child's wishes correspond with theratty's view of
what is best for the child?”); Peter Marguli@ie Lawyer as Caregiver: Child Client's Competeirc€ontext 64
FORDHAM L. REV. 1473, 1485 (1996) (there is an ‘mumne test” under which the decision-maker is deemed
competent “if the decision was substantively sodramn the vantage point of the judge, doctor, dreotarbiter,”
but “Im]odern trends have frowned on the invididiases of the status test and the paternalistictamdlogical
character of the outcome testhjyt see Matter of Cunningham v. Talpd$2 A.D.3d 886 (3d Dep’t 2017) (attorney
for children properly advocated position contrarchildren’s expressed wishes to have no visite wibther where
children's wishes were both a product of the fadhafluence and likely to result in a substantisk of imminent,
serious harm).

st Commentary to N.Y.S.B.A. Standard A18 certain complex cases, when evaluating whetheruse of
substituted judgment is permissible, the attornegy mvish to consult a social worker or other mertahlth
professional, keeping faithful to attorney-clienbnéidentiality, for assistance in evaluating theildh
developmental status and capabilitySge also Commentary to NYS Professional Conduet Ra“Matters that
go beyond strictly legal questions may also behim domain of another profession. Family matters icanlve
problems within the professional competence of pgtoy, clinical psychology or social work™).

32 See Commentary to A.B.A. Standard;B&: also Commentary to NYS Professional Conduet Ri4
(“In particular, a severely incapacitated persoty tnave no power to make legally binding decisidwesvertheless,
a client with diminished capacity often has theligbto understand, deliberate upon and reach emnhs about
matters affecting the client’s own well-being”).
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the attorney shall move from the substituted judgfmexception... to the default position of
client directed representation..33”

The Child’'s Age

In Appellate Division and trial court decisionseth is strong support for the view that
the child’s lawyer ordinarily should provide tradital advocacy for teenagers. Matter of
Albanese v. Le# the First Department held that the Society for Bmevention of Cruelty to
Children was properly relieved as guardih litem where the agency did not advocate the
wishes of its fifteen-year-old client. Matter of Elianne M2° the Second Department held that
“[w]here, as here, both the [attorney] and the égenchild have explicitly expressed their failure
to communicate, the child has indicated her lackwdt in her appointed representative, her fear
that this representative will not effectively commzate her wishes to the court and her belief
that the [attorney] has been influenced by her ademother, the proper course was to relieve
the [attorney] and permit substitution of counskltie child’s choosing In Suzanne T. v.
Arthur L. T,%" where the child’s attorney, while reciting the fimen-year-old child’s preference
for the mother, recommended that custody remaih thi¢ father, the court recognized that the
attorney may assert a position which, in the a#pi independent judgment, would best
promote the child’s interest even if that positisncontrary to the wishes of the child, but
impliedly criticized the attorney by noting thiis child was a very mature, strong-willed and
articulate fourteen-year-of.In Marquez v. Presbyterian Hosp. in the City of Newky®the
court noted that “[tlhe adversarial role for [chéd’s attorneys] has, quite properly,
predominated.... Recent cases, without any discusditime issue, routinely treat [the attorneys]
as though they were counsel in a criminal castat{ghs omitted).*

33See N.A.C.C. Standard B-4(3)

3272 A.D.2d 81 (1st Dep’t 2000).

35196 A.D.2d 439

36196 A.D.2d at 440.

8712 Misc.3d 691 (Fam. Ct., Monroe County, 2005).

38 12 Misc.3d at 694.

39159 Misc.2d 617 (Sup. Ct., N.Y. County, 1994).

40 159 Misc.2d at 622See also Matter of Delaney v. Galeas® A.D.3d 1035 (2d Dep’t 2008) (where
attorney for fourteen-year-old child appealed fromder which denied his motion to hold respondenthmoin

contempt in visitation proceeding, Second Departmarmile citing 22 NYCRR 87.2(d)(2), dismissed apbe
because child did not want appeal to proceed).
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In the context of juvenile delinquency and persionseed of supervision proceedings as
well, courts have recognized that an adolescenphesumptive authority to make fundamental
litigation decisiong?

Support for traditional representation of youndaitdren can be found iMatter of Scott
L. v. Bruce N*? where the court posited a hybrid lawyer/GAL ratewhich the child does not
control the representation, but also recognized that i@nldoften should have controlling
influence over the lawyer’s advocacy. The courteobsd that “[tlhe extent to which the child’s
wishes should influence the formulation of the posi must vary according to the maturity,
intelligence and emotional stability of the child question. Where the child is a teen-ager of
reasonably sound judgment, either [the child’sratg] or a guardian ad litem would be very
likely to advocate for the outcome the child prefemnd properly so, since the wishes of a mature
youngster also carry greater weight with the cdhen those of a younger child [citation
omitted].” With respect to the seven and nine-yadrsubject children, the court noted that “the
[attorney] might arguably feel obligated to asslke position in the case which the child desires,
and asserting a position in a litigation involveaam more than merely expressing the child’s
wishes to the court!®

In K.T. v. C.S* the court found that where the ten-year-old childs of sufficient age
and maturity to express her own desires in anligégit and compelling fashion,” there was “no
indication that her testimony was coached or washm product of her true desires,” and there
was no indication “that [her] ability to expressr iveews was compromised or that her desires
were incompatible with the advancement of her lwetgrests, the [child’s attorney] had an
obligation to advocate those wishes.”

There are cases in which the lawyer’'s decisiondwoeate a position contrary to the
expressed wishes of the child has been approvegainalleira v. Shumwa$f where the child’s
lawyer advocated a position contrary to the exm@ssishes of his eleven-year-old client, the
Third Department refused to adopt a categoricalireqent that the lawyer advocate for the
result desired by any child who is old enough ticalate his/her wishes. The court noted that
the attorney “has the statutorily directed respaiigi to represent the child’s wishes as well as

41 See, e.g., Matter of Sandra XX69 A.D.2d 992, 994 (3d Dep’t 1995ge also City Bar Ethics Opinion
1997-2 1997 WL 1724482 (children above age of twelveegally will be capable of making considered judgtsen
concerning the representation).

42134 Misc.2d 240 (Fam. Ct., N.Y. County, 1986).

43 134 Misc.2d at 243-244ee als®Bilverman v. Silvermari86 A.D.3d 123 (2d Dep’t 2020) (attorney for
children, who supported father, improperly sub&itijudgment and took position contrary to wishieslients, who
were thirteen and eleven years old at time of hgarend were both on high honor roll and involved i
extracurricular activities)Matter of Jennifer VV. v. Lawrence W\W82 A.D.3d 652 (3d Dep’'t 2020) (ten-year-old
was old enough to be capable of expressing wigimeswhether younger child had capacity to do sodegendent
not only upon age, but also upon level of matuaitg verbal abilities).

44N.Y.L.J., July 6, 2000, at 26 (Sup. Ct., Suffolaudty).

45273 A.D.2d 753 (3d Dep’t 2000y, denied 95 N.Y.2d 764.
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to advocate the child’s best interest. Becausedbelt desired by the child and the result that is
in the child’s best interest may diverge, [childseattorneys] sometimes face a conflict in such
advocacy (citations omitted).” When such a confiigists, “[d]Jepending on the circumstances,
‘a [child’s attorney] may properly attempt to pesge the court to adopt a position which, in the
[attorney’s] independent judgment, would best prtartbe child’s interest, even if that position
is contrary to the wishes of the child’ (citatiomsiitted).”® Similar rulings have been issued in
other custody proceedings.

However, it must be borne in mind th@humwayinvolved a custody dispute between
biological parents, and so the child’s liberty netts were not nearly as compelling as they are
when the State attempts to remove a child fromptirents’ homé® Also, among the reasons
underlying theShumwayuling was the child’s severely impaired conditidie court noted that
the child suffered from several neurological digwsdincluding Tourettes Syndrome, Obsessive-
Compulsive Disorder and Attention Deficit Hyperai§i Disorder; that a psychologist had
opined that the child was intelligent, but somewhas mature than average, and could be easily
manipulated by adults; that the child may have belemded by his love for the mother, who
exerted influence on his thoughts concerning cystaehd that the child “did not articulate
objective reasons for his preference” other thandmslike of discipline at the father's home and
the lack of rules and discipline at the mother'sed®

46273 A.D.2d at 755.

47 See, e.g.Matter of Muriel v. Murig] 179 A.D.3d 1529 (4th Dept. 2020y, denied35 N.Y.3d 908 (in
case in which father established change of circantgts where mother engaged in conduct designelietmai@
children from father, record supported finding tltaildren, ages ten and seven, lacked capacitykifioming,
voluntary and considered judgmen®jatter of Shaw v. Bicell7 A.D.3d 1576 (4th Dep’t 2014ly denied 24
N.Y.3d 902 (separate attorneys not required wheneexpressed desire to reside with mother and deuglanted
to reside with father, but attorney for childrenviaéd court that position of son, who was age @iné wanted to
live with mother because at her house “he can wpalate and he doesn’t get in trouble,” was “immatand thus
not controlling” upon attorney)Matter of Rosso v. Gerouw-Rosst9 A.D.3d 1726 (4th Dep’t 2010) (no error
where child’s attorney determined that nine-yeair-dhild lacked capacity for knowing, voluntary acahsidered
judgment);Matter of James MM. v. June QQ94 A.D.2d 630, 633 (3d Dep’t 2002) (attorney dat violate duty
to eleven and twelve-year-old clients when he filedlect petition against mother, and recommeniatfather get
custody, even though children preferred to stay wibther);Armenio v. ArmenioN.Y.L.J., Aug. 3, 1999, at 25
(Sup. Ct., Suffolk County) (attorney properly magdeommendation that was contrary to desires ofiodil, ages
eleven and nearly seven, where attorney made “¢dggal and common sense arguments” as to why remsl
expressed preferences were not consistent with biest interests)Reed v. Reedl89 Misc.2d 734, 737 (Sup. Ct.,
Richmond County, 2001) (even if attorney was ndihgdn accordance with wishes of six-year-old dhittorney’s
own position was relevant).

48 Buss,Confronting Developmental Barriers to the Empowertra Child Clients 84 GORNELL L. REv.
895, n.15 (in child protection proceedings, “chéldr.. face the risks of either returning to a danggroome or
severing their relationship with their entire imriegd family”); Martin Guggenheimi Paradigm for Determining
the Role of Counsel for Childrei4 FORDHAM L. REv. 1399, 1426 (1996) (child’s right in custody preding is to
have the judge determine which caregiver will lseste child’s interests).

49 273 A.D.2d at 755-756see also Matter of Amkia P179 Misc.2d 387, 389-390 (Fam. Ct., Bronx
County, 1999) (attorney for ten-year-old child inild protective proceeding properly advocated positit odds
with child’s expressed wishes where child was etfflid with chronic, debilitating and life-threategitillness,
appeared to have little comprehension of seventy@mplexity of her disease or of precariousnésepsituation

cont’d on next page
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Moreover, inShumway the Third Department merely concluded that, iprapriate
circumstances, a child’s lawyer “may” adopt a gosithat is contrary to the wishes of the child,
but did not suggest that an attorney abuses heretiisn when she chooses to assign dispositive
weight to the child’s positioff

Indeed, inMatter of Mark T. v. Joyanna 64 A.D.3d 1092 (3rd Dep’t 2009y, denied
15 N.Y.3d 715, the Third Department, while citinGA 8§ 241, Chief Judge’s Rule 7.2, New
York State Bar Association Standards, and the “Sargrof Responsibilities of the Attorney for
the Child” issued by the Administrative Board o&tBourts of New York, held that the child
was denied the effective assistance of appellatmsms in a paternity proceeding where the
attorney,inter alia, decided that supporting affirmance would be ia ¢heven and a half year-
old child’s best interests.

Viewed as a whole, then, these court decisionsesigfat the child’s lawyer ordinarily
should give controlling weight to the desires ofeanage client, and, with respect to younger
children, leave the lawyer with considerable diBoreto assign appropriate, and, if the lawyer
choosescontrolling weight to the child’s wishes.

While “[a]ny specific [age-related line] will be arbitrary choice to some extenrt,ive
believe that age-related guidelines are usefulld@m as young as two or three, while capable of
communicating wishes, cannot be granted decisiokingaauthority under any rational
representation model. As already noted, a consemsusg child advocates has been reached
regarding children age ten or older, who usuallg @eemed entitled to client-directed
representatio”? and children under the age of seven, who usuadlynat. The advocacy model
for children falling in that three-year gap has a@med less certain. After revisiting these issues,
we believe that many children between the agegwrsand ten are entitled to make decisions
that an adult client would make. (We reiterate twaen we refer in these pages to “client-
directed representation,” we mean that the chiksl duathority to make certain decisions at the

if she was not provided with proper medical carel was intelligent and poised but was “still a yguhild, and as
such she lack[ed] the sophistication, experienckeraaturity to decide for herself what is in hertbegerest in the
complicated medical predicament in which she [fquretself”).

50 SeeSchepard;The Law Guardian: A Need For Statutory ClarificatjoN.Y.L.J., Sept. 9, 2000, at 3
(“Carballeira seems to leave the decision aboutthdreto serve as a guardian or as an attorneyetanttividual
judgment of the appointee in a particular case. dhet does not tell us if it would have been reilde error for
the child’s lawyer to advocate for the seeminglpained child’s preference, only that the lawyerpgady exercised
discretion not to do so”).

51 Report of the Working Group on the Role of Age Stadje of Developmeré Nev. L.J. 623, 625 (2006);
see also City Bar Ethics Opinion 19971897 WL 1724482 (“The lawyer should not concltiti®t minors below a
particular age are invariably unable to make reedgndgments or that all verbal minors are invdyiable to do
so”).

52 Seee.g, Sobie, The Child Client: Representing Children in ChildoBctive Proceeding22 Touro L.
REv. at 820 (“Children above the age of ten usualipprehend the issues and are capable of formulatjmagition
with the assistance of counsel even if, on occasimassistance should be more structured thdmanitadult,” but,
with clients between the ages of five and ten, tsml faces or should face, the tricky task of mazimg the child’s
input and participation without necessarily gragtirer a veto over her attorney’s position”).
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conclusion of a complex process in which the laywyeting as counselor and adviser, works
together with the child in developing the childsads and positions.)

There is ample support for viewing children as ypuwas seven as being capable of
making decisions. At the 2006 University of Nevatas VegasConference on Representing
Children in Families: Child Advocacy and JusticenTéears After Fordhapa working group
recommended adoption of a statutory presumptionldayers should function as client-directed
advocates for children age seven and above, anld,regpect to children younger than seven,
should “[g]ive due consideration to the view of thkild in determining what position to
advocate, and present to the court the views otltiid.”>3

Moreover, New York has made seven the minimum agehech a child may be deemed
competent to stand trial on a charge of juvenilindaency®* and a “[b]Jroad consensus now
exists within both the delinquency bar and the gizdly that lawyers for minors charged with
crimes should take direction from their clientstjas they would if their clients were adulfs.”
No exception has been carved out for cases in wihieHawyer believes that the delinquency

53 Report of the Working Group on the Role of Age &tafje of Developmers Nev. L.J. 623;see also
Model Rules of Profl Conduct, Commentary to Ru®&4%2006) (client with diminished capacity “often htee
ability to understand, deliberate upon, and reaxictlusions about matters affecting the client’s avall-being. For
example, children as young as five or six yearagd, and certainly those of ten or twelve, arendghas having
opinions that are entitled to weight in legal prediags concerning their custody”); Jaclyn Jean idsnkisten to
Me! Empowering Youth and Courts Through Increasedtfy Participation in Dependency Hearing FAm. CT.
Rev. 163, 173 (2008) (“Studies have shown that childes young as 6 years of age have the capabilitgason
and understand. Certainly from age 6, and at ages younger than that, children are capable ofritaaind sharing
their view of what happened in the past and whey thiould like to see happen in the future. Thiespecially true
for foster children, who, by necessity, have hadrmw up more quickly than their peers”); DonalddgDette, Two
Distinct Roles/Bright Line Tes6 Nev. L.J. 1240 (2006) (author endorses “a bright liast, say at seven”);
GuggenheimThe Right To Be Represented But Not Heard: ReflestOn Legal Representation For Childyé®
N.Y.U. L. Rev. at 91.

54 N.Y. Fam. Ct. Act § 301.2(1). Indeed, the law ofnpetency should be consulted when a lawyer is
attempting to determine a child’s capacity to mdkeisions in this contexgee, e.g., People v Picqzz06 A.D.2d
413, 414 (2d Dep’t 1984) (court should conside}: whether defendant is oriented to time and plé2Zgwhether
defendant is able to perceive, recall and rel&ewhether defendant has an understanding of theeps of the trial
and the roles of the judge, jury, prosecutor anférise attorney; (4) whether defendant can estahliglorking
relationship with his attorney; (5) whether defemdaas sufficient intelligence and judgment toelisto the advice
of counsel and, based on that advice, appreciatbqw necessarily adopting) the fact that one sewf conduct
may be more beneficial to him than another; (6) thiiedefendant is sufficiently stable to enable bonwithstand
the stresses of the trial without suffering a agsiprolonged or permanent breakdown).

It is also worth noting that while a child is noepumed to possess the capacity to comprehengdogab
nature of a testimonial oath, and give sworn testiynin a juvenile delinquency or criminal proceeinntil age
nine appellate courts have found that children as goasseven were properly swo8ee, e.g., Matter of Joseph
C., 185 A.D.2d 883, 884 (2d Dep’'t 199Beople v. Hendyl59 A.D.2d 250 (1st Dep’'t 1990y, denied,76 N.Y.2d
893.

5 Buss,Confronting Developmental Barriers to the Empowertmaf Child Clients 84 Cornell L.Rev.
895, n.14. We note that the lawyer’s lack of cantreer the client’s decision-making in a juvenilelidquency (or
N.Y. Fam. Ct. Act Article Seven persons in needsgpervision proceeding) is intrinsic rather thaclasively a
matter of role definition, since the child’s denddliguilt and/or refusal to plead guilty cannotdyerridden.
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client is a neglected chiff.Even assumingarguendo that the Legislature envisioned a slightly
modified role for the lawyer when the defining posp of the proceeding is to protect, rather
than prosecute and obtain a finding of delinquesigginstthe child -- indeed, that rolaustbe
modified when an infant is involved -- the fact i@ns that in child protective and permanency
proceedings, the child faces a Fourth Amendmenusei’ removal/exclusion from the home,
and involuntary confinement in a foster home orilitgc selected by the court or by
governmental official§® Thus, there is no reason why the “broad consensggirding the role
of the lawyer in a delinquency proceeding should goide the child’s lawyer in a child
protective, permanency or termination of parengtts proceeding, particularly given the fact
that the Family Court Act contains only one, gendescription of the child’s lawyer.

Also, we know that by age seven a child’s socehguage and cognitive abilities have
become more complex and sophisticated:

“During the school-age years, children become esirgly
sophisticated in understanding the perspectivetbérs. The
preschool child tends to see the situations ofretlbgocentrically
and tries to assimilate another person’s viewpaoitd her own
viewpoint. Beginning at age 6, the child becomesenable to see
and acknowledge another person’s different poinviefv. Over
the next several years the child gradually realthas there can be
multiple ways of viewing a situation and can imagiow her own
ideas appear to another person.

* * *

As perspective taking improves, so does the chidbdity to see
below the surface of behavior and to attribute pslaygical
qualities and motives to others. Up to age 8, childtend to
describe others in terms of their behavior and ighays
characteristics. After 8, because of improving igbito analyze
and synthesize information, they begin to descoithers in terms
of internal, psychological characteristics (citatimmitted)....

5% Guggenheim;The Right to be Represented But not Heard: Reflestion Legal Representation for
Children, 59 N.Y.U. L. Rev. at 92.

5" Tenenbaum v. William493 F.3d 581, 602 (2d Cir. 1999).

8 Sobie,The Child Client: Representing Children in Childoective Proceeding®22 Touro L. Rev. at
766 (“the child has an obvious cognizable inteireghe outcome - it is her life and her interebest tare at issue”i
Child’s Right to Counsel: First Star's National RepCard on Legal Representation for Childré2007), at 7 (“In
abuse and neglect hearings, the person with thé tm@sin or lose is the child. Consistent withditimnal notions
of a hearing, every party should have a right tchbard and children cannot be meaningfully hearthout an
advocate. There are crucial constitutional issuestake in dependency proceedings for childrenr tizerty (are
they going to be wards of the state or returnedd®)ntheir safety, and their statutory rights”).
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Children become more able to assess other peapteistions and
the psychological resonances of communicatfon.

* * *

By age 7 the child has a basic grasp of the syn&cand
grammatical structures of her native language.. h@lgh there is
a range of language ability across individual aleild school age
children generally possess sufficient facility withnguage to
express what they are thinking and to tell cohemmtratives
having a beginning, middle, and e¥d.

* * *

By age 7, the child is moving away from egoceritrioking and is
using logic. The child becomes aware that intuitbmsed on an
awareness of surface appearances is not alwaysctdnitation
omitted)®!

Thus, we agree with those who “argue that childnemibit the ability to think rationally
by the age of seven and sometimes even youngey. ddiet out that the typical seven-year-old
can comprehend information, make causal connectebseen events, and use these skills to
assess the relative attractiveness of various m@tfd While “GAL advocates... argue that
children’s ability to engage in abstract thinking-particular their ability to think through a
range of merely hypothetical solutions--is hightymgpromised until adolescenc®,ive do not

% Douglas DaviesChild Development: A Practitioner's Guide 346-3@d ed. Guilford Press 2004).

80 Davies,Child Development: A Practitioner's Guidat 353.
61 Davies,Child Development: A Practitioner's Guidat 359.

62 Buss,Confronting Developmental Barriers to the Empowaertred Child Clients84 GRNELL L.REV. at
903-904.See also Matter of Pedro M21 Misc.3d 645 (Fam. Ct., Albany Co., 2008) (whalddressing requirement
that court consult child during permanency procegdcourt establishes guidelines that presume egé&lseven or
over should be produced in court; court notes #ggt of seven is generally considered the “age afa®’ and is
when children acquire a sufficient facility withadgen language to be able to communicate with adaiitd it is the
age at which juveniles can be charged in juverginquency and persons in need of supervision gdiogs);cf.
Castro v. Hochuli 343 P.3d 457 (Ariz. Ct. App., 2015) (five and @fhyear-old child’s guardian ad litem had
authority to seek removal of child’s counsel innt@ration of parental rights proceeding based oegalion that
counsel disregarded child’s stated legal position).

63 Buss,Confronting Developmental Barriers to the Empowartwe Child Clients84 GRNELL L. Rev. at
903-904;see alsduss, You're My What?” The Problem of Children’s Mispeptiens of Their Lawyers’ Role§4
FORDHAM L. Rev. at 1702-1703.
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believe that a child needs to arrive at that lesfelevelopment in order to exert substantial
influence over the lawyer’s decision makitg.

The Child’s Proper Role in the Search for Truth andthe “Right” Result

Giving children a voice in the process “empowertdetn, the disempowered victims of
the circumstances (whether abuse, neglect, or f@reeparation) leading to the court’s
involvement. Lawyers who practice under the tradiil attorney model are inspired by the
considerable wisdom of children, whose judgmentualtioeir best interests often proves at least
as sound as that of the adults who have substitbe#down judgment. They also acknowledge
children’s power, as the subjects of the decisiogiag made, to prevent decisions the children
oppose from being effectively implementéd.'Denying the child a voice in the lawyer’s
advocacy “reinforces... the lesson, learned mostotnginly by abused and neglected children,
that he should not expect to have any control tiefate.®® It is also worth remembering that,
given the psychological harm often caused by remaral the physical and emotional health
risks to which children are exposed while in fostare, a particular child’s desire to return home
to neglectful parents may be far from irratiofal.

It is true that under New York law, the child’s igsv is bound by FCA § 241 to help the
child express her wishes to the court, and thusliiid will be heard. But the mere expression of
a child’s wishes, by a lawyer who immediately tuameund and undermines the child’s stated
position by arguing for, or presenting evidencepsaupng, the opposite result, hardly provides

64 See Commentary to N.Y.S.B.A. Standard (W8hen considering whether the child has ‘capadty
perceive and comprehend the consequences of liisradecisions,’ the attorney should not make judgméhat
turn on the level of maturity, sophistication, good judgment’ reflected in the child’s decisionkimg,” and “[a]ll
that is required is that the child have a basicesstdnding of issues and consequences”); LindadEEtient-
Directed Lawyers For Children: It Is The “Right” Ting To Dq 27 RCE L. Rev. 869, 912 (2007) (although some
children arguably have capacity but lack judgméjuist because the child lacks the maturity to cdesiall the
implications of a custody determination does noamihat their voice should be silenced”).

Given the inherent difficulty in determining a ai# capacity, one writer has opined that “[i]f tlegal
system is going to countenance the spectacle aittanney actively arguing against the client'sextabbjectives
simply because the client is a child, then thedassuthe child's capacity or lack thereof mustthat very least, be
subject to judicial scrutiny brought to bear in flaege of record evidence supporting a finding witkpect to the
capacity question. The stakes are too high to atitlverwise.” Timothy M. TippinsThe Ambiguous Role of Law
Guardians N.Y.L.J., March 6, 2008, at 3.

8 Buss, ‘You're My What?” The Problem of Children’s Mispeptiens of Their Lawyers’ Role$4
FORDHAM L. Rev. at 1704-1705.

56 Buss,Confronting Developmental Barriers to the Empowaertwe Child Clients84 GORNELL L. Rev. at
960.

57 Nicholson v. Scoppetta8 N.Y.3d 357, 382 (2004) (“particularized evidenmust exist to justify
[removal] determination, including, where approfejeevidence of ... the impact of removal on thedHilMartin
GuggenheimHow Children’s Lawyers Serve State InteregtsNev. L.J. 805, 822 (2006) (judges and lawyers
should recognize that “risk is an inherent feawifrall child custody decisions and that childree ptaced at risk
whether they are removed from their parents’ custwrdpermitted to remain there”).
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the child with ameaningfulvoice®® “To place the burden of advocating the child’s sbe
interests’ on the lawyer for the child rather thmaarely advocating the child’s wishes is to deny
the child an effective voice in the proceedingsc@irse most abused or neglected children wish
to go back to the abusive home, but who will atdtal the child’s desires or wishes, however
irrational it may seem to adults, if the lawyer tbe minor will not do so?® Again, it must be
remembered that FCA 8§ 241 refers to the child'sefiests,” not the child’s “best interests.”

Admittedly, these determinations of a child’s capaccarry some potential for
arbitrarines<? but they are likely to be far less values-drivieart a lawyer’s decision to take a
particular position on behalf of the client. Thiagtice model limits the population of children
for whom lawyers make decisions, and thus fostensistency and reduces arbitrariness in child
advocacy. Left to their own devices, many lawyene‘likely to arrive at decisions and advocate
for positions on behalf of their child clients treae invariably based on what they believe to be
best, based on the only value system they knowr, dlag. Not only is there a significant chance
that these decisions and ensuing positions magiest the best interest of the individual child,
who is likely of a different race, ethnicity, andfdass than the legal representative, but it also
leads to a system where the position taken by la’shattorney may largely be based, not on
what would be best for the individual child withigne needs and values, but rather on the
arbitrary chance of who was appointed to represenparticular child.”

While some people prefer that the child’s lawyevasls advocate in a manner consistent
with her own, presumably mature perspective, rathan the wishes of the childwe believe

68 Merril Sobie,Representing Child Clients: Role of Counsel or IGmardian N.Y.L.J., Oct. 6, 1992, at 1
(“How can an attorney seriously state one positiased on the child’s wishes and then, without &rrédo, take a
different and conflicting position based on hisge@tion of the child’'s best interests?”). Of coursben the lawyer
properly determines that the child lacks capacitand it must be remembered that children as yamthree or
four are capable of articulating a preference e #iwkwardness described by Sobie either does nist, ex is
tolerable.

59 Shepherd, I‘'Know the Child is My Client, But Who Am’184 FORDHAM L. REv. at 1942,

70 Mandelbaum,Revisiting the Question of Whether Young ChildrenChild Protection Proceedings
Should be Represented by Lawy&2 Loy. U. CHI. L.J. at 46 (“A lawyer predisposed to depart frdra normal
client-lawyer relationship in the representation afildren will conclude that the differences in Idhén’s
developmental and life experience make such ai@akttip impossible. A lawyer predisposed, on theohand, to
maintain the normal client-lawyer relationship iartrepresentation of children will conclude thatspite some
differences in children’s development and expeietive relationship can nevertheless reasonabfyaietained”).

7t Mandelbaum,Revisiting the Question of Whether Young ChildrenChild Protection Proceedings
Should be Represented by Lawy&2 Loy. U. CHI. L.J. at 36see alsdBuss,Confronting Developmental Barriers
to the Empowerment of Child Clien®&4 GRNELL L. Rev. 895, n.204 (“Absent any expertise about eitheatw
best for children generally or what will best magiarticular child’s idiosyncratic needs, it is sgnse that lawyers
making best interest judgments tend to focus dgmt@nate attention on avoiding the risk of phgsibarm and
underestimate the importance of maintaining ematiattachments”).

2 See Martin GuggenheimA Law Guardian By Any Other Name: A Critique of tReport of the
Matrimonial Commission27 R\CE L. Rev. 785, 809-810 (2007) (“Trial and appellate judgasognize that getting
at the true facts in many cases can be difficutidéistandably, courts want any help they can gatntany judges
deciding complex custody cases, the neutral chitdig/er is just what they are looking for to hetigin determine

cont’d on next page
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that the role we have adopted for the child’s lawgmhances the court’s search for the truth and
for the right result. The respondents’ lawyers @wéy-bound to seek family reunification, and
dismissal of the charges, if that is what theiemis desire. Often, these goals are consistent with
the child’'s interests. The petitioning agency’s yaw will prosecute the case and otherwise
protect the agency’s interests, which, too, magdiesistent with the child’€ When the child is
residing in foster care, the child’s lawyer is dbgund to advance the client’s health and safety
interests by, among other things, advocating fqregpriate court-ordered services, treatment,
and agency supervision. When the child is residingome, a lawyer who is making decisions
on behalf of the child will advocate for servicegatment, or supervision designed to render the
home environment safe, while a lawyer providingmitdirected representation for a child who
wants to remain home will do the same as long esdlirt orders enhance the child’s chances of
remaining at homé& The judge, having no client, must focus on the lamg, when appropriate,
the child’s best interestS.The judge also has broad discretion to solicilente the parties
have not producetf. Thus, in the end, “the child’s direction will mérgive instructions to the

the best interests of the child. * * * A very largart of the value of children’s lawyers, whethertthie Court of
Appeals or to trial judges, is the ‘reassuring’ liiyahat the result the [attorney] chose to adieazomports with
the result the court chose to reach”).

3 The New York City Administration for Children’s Bdces website indicates that it employs more than
200 lawyers to handle child welfare matters in Néork City Family Court. ACS’s lawyers have childopective
caseworkers and the agency’s other considerabtumess at their disposal, while, due to limitedffstg, our
lawyers are assisted by social workers only inratéid number of caseSee alsdShepherd, I'Know the Child is
My Client, But Who Am |?64 FORDHAM L. Rev. at 1941 (“Given the likely continuation of forctsat militate
against ideal representation -- poor compensaldoge caseloads, occasional recalcitrant judgitie ilh the way of
investigative and other resources -- a role thtgnsliar to the lawyer is more apt to be perforncetnpetently”).

" “The extent and form of protection which the childsires may vary. Child “A” may want to be placed
outside her home, perhaps with a relative, whilthensame situation Child “B” may want to remainrfeowith the
parent supervised or with home based services.ieSbbe Child Client: Representing Children in ChildoRctive
Proceedings22 TOUROL. REv. at 783.

> Buss, ‘You're My What?” The Problem of Children’'s Mispeptiens of Their Lawyers’ Role$4
FORDHAM L. Rev. at 1703-1704 (“Those who advocate assuming Hubtional attorney role... point out that it is
the judge, and not the child’s lawyer, who is resble for determining the child’'s best interedike judge bases
her decision on the evidence elicited through areeshrial process...”); LembacRepresenting Children in New
York State: An Ethical Exploration of the Role bé tChild’'s Lawyer in Abuse and Neglect Proceediritss
WHITTIER L. REV. at 640 (“Expressed interests advocates conteatdth judge bears responsibility for determining
what course of action is in the best interest efchild, and that the process for determining th&t interest of the
child is a product of the conventional adversariadel of lawyering”).

76 SeeN.Y. Fam. Ct. Act§ 153 (“[tjhe family court may issue a subpoendnoa proper case a warrant or
other process to secure the attendance of an eshgbndent or child or any other person whosentesty or
presence at a hearing or proceeding is deemedebgaint to be necessary, and to admit to, fix @eptbail, or
parole him pending the completion of the hearingprceeding”). Indeed, appellate courts have truatpehe
Family Court’s responsibility to ensure that allerant and material evidence is presenteeke, e.g.Matter of J,
274 A.D.2d 482 (2d Dep’t 2000) (where doctor téstifthat he based diagnosis of sexual abuse ornitalosgzords,
family court should have determined whether recesdsted).
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lawyer. The child’s views do not necessarily preévahe process should be looked upon as a
whole.””” If the other lawyers and the judge fail to propatischarge their responsibilities, the
solution lies in improving their performance, nattwisting out of shape the role and ethical
responsibilities of the child’s lawyé?.Indeed, “[i]f the strength of the adversary prackss in

the full presentation and consideration of différpaints of view, then giving a greater voice to
the child should not impair either fact-findingaecision-making.”

Allocation of Decision-Making Authority

Of course, the child’s lawyer must differentiatetvien those decisions a competent
client is entitled to make, and those decisionsvelving litigation strategy -- that a lawyer is
entitled to make Generally, “a lawyer shall abide by a client's @emns concerning the
objectives of representation and.... shall consulhwhe client as to the means by which they
are to be pursued. A lawyer shall abide by a cBesiecision whether to settle a matt&tWhile
“the child is entitled to determine the overall @tfjves to be pursued, the child’s attorney, as
any adult’'s lawyer, may make certain decisions wébpect to the manner of achieving those
objectives, particularly with respect to procedursltters,” and need not “consult with the child
on matters which would not require consultatiorhvein adult client®:

"7 Duguette,Two Distinct Roles/Bright Line Te€t Nev. L.J. at 1247.

78 “And finally, the argument goes, the child proteetsystem and the court process are so underfunded
and poorly conducted that, unless the child’s a@grensures that all relevant information is preseto the judge
(regardless of whether it serves the child's exgedsinterests), the judge will be in no positionmake an
appropriate best interest determination.” Bu&gu’'re My What?” The Problem of Children’s Mispeptiens of
Their Lawyers’ Roles64 FORDHAM L. REv. at 1703.

7 Ann M. HaralambieResponse to the Working Group on Determining thet Beerest of the Child64
FORDHAM L. Rev. 2013, 2017 (1996)ee alsoJenkins,Listen to Me! Empowering Youth and Courts Through
Increased Youth Participation in Dependency Heasings FAM. CT. Rev. at 170 (“Having the youth in the
courtroom, or bringing in the child’s actual wordsjnforces to the judge the idea that the child iserson, not
simply a file. This changes the whole focus of digcussion taking place in the courtroom and fotbesjudge to
see things through the gaze of the child)Child’s Right to Counsel: First Star's Nationagport Card on Legal
Representation for Childremt 7 (“Client-directed representation empoweesaburt to make the most prudent and
wise decision as to the best interests of the Bhild

80 NYSProfessional Conduct Rule 1.2(a). See also CommeritalNYS Professional Conduct Rule 1.2
(“lawyers usually defer to their clients regardisgch questions as... concern for third persons whghirbe
adversely affected,” and, “[a]t the outset of aresgntation, the client may authorize the lawyetat® specific
action on the client’s behalf without further coltation”; “[ijln a case in which the client appeamsbe suffering
diminished capacity, the lawyer’s duty to abidetbg client’s decisions is to be guided by referetac®ule 1.4,”
but “if the lawyer intends to act contrary to tHiewt's instructions, “the lawyer must consult witre client”).

81 See Commentary to A.B.A. Standard;Bee also Haziel v. United State4 F.2d 1275, 1278 (D.C.
Cir. 1968) (“The law allows counsel to speak fos hilient on many occasions. In an adversarial o@ni
proceeding, the client may be bound by his cousseiculated decision when trial tactics are inedlv(citation
omitted.) Such circumstances arise for the mogtyhen the assertion of a claimed right may baekfiincorrect.
Since these decisions must often be made in thedfiédal, and frequently involve nice calculat®of procedural

cont’d on next page

25



In criminal proceedings, “the accused has the ualtémauthority to make certain
fundamental decisions regarding the case, as toheh& plead guilty, waive a jury, testify in
his or her own behalf, or take an appeal [citatiomstted].”®? In a child protective, permanency,
or termination of parental rights proceeding, tbeused respondent should decide whether to go
to trial or make an admission, whether to voluhaiake the stand and testify, and whether to
agree to a proposed disposition. For the subjatd aihsuch a proceeding, who is not on trial,
the principal concern is the child’s liberty intsten residing where he/she wants to and being
safe in that environment, and in having visits witlese individuals the child wishes to see.
Accordingly, the child’s lawyer usually should beumd by a competent child’s wishes
regarding those issues. If the child wants to retbome, the lawyer would argue at a post-
removal FCA 8§ 1028 hearing for the immediate retifrthe child, and/or argue at a fact-finding
hearing for dismissal of the charges.

However, let us assume that the parents have agpeedive a prompt 81028 hearing
because their lawyers think it is best to wait luthi@ timing is more advantageous, and that the
child’s lawyer believes that a premature returthi® home would place the child at undue risk
and possibly sabotage the child’s long-term godhofily reunification. The child’s lawyer also
may be concerned that a request for a § 1028 lgearisuch a case would be seen by the judge
as frivolous, or at least odd given the parentlsifa to request a hearing. In this scenario, & th
child’s continued desire for an immediate returrthe parents a litigation goal over which the
child has control? Or is ultimate reunification fligation goal, and the lawyer has control over
the pathway to that goal? While removal involvempelling liberty interests, and the lawyer
must give considerable weight to the client’s desiperhaps the lawyer should retain a measure
of control and refrain from taking any ill-considdrsteps that the lawyer believes would reduce
the chances of achieving the client’s long-terml gb&amily reunification.

Similarly, while dismissal of the petition upon act-finding hearing is a pathway to a
child’s goal of reunification, perhaps the childgsvyer, having determined that dismissal is an
unrealistic goal, has discretion to contact thgpoesents’ lawyers and suggest that their clients
make judicial admissions, or, at a hearing, manetewards a finding on the least serious
charge and/or elicit mitigation evidence.

Moreover, there are numerous decisiord, directly related to custody or fact-finding,
that may be of interest to the child but properywithin the lawyer's domain. For instance, a
lawyer bound by a client’'s wishes to seek reuniitga certainly should not be bound by the
child’s opinion regarding treatment and services plarent should be required to accept, the
frequency and nature of agency supervision, orratiegters that may affect the child’s chances
of returning homé&? In fact, it may be appropriate for the lawyer tmuest or agree to the

complexities and jurors’ likely reactions, the aftey must sometimes make the choice without canguhis
client”).

82 Jones v. Barnest63 U.S. 745, 751 (1983).

83 NYS Professional ConduBule 1.2(eX"A lawyer may exercise professional judgment tawseor fail
to assert a right or position of the client, orexte to reasonable requests of opposing counseh ddieg so does
not prejudice the rights of the client”); Sobi€he Child Client: Representing Children in Child oRctive
Proceedings22 Touro L. Rev. at 786 (“It may well be in the child’s interestsadvocate court-ordered services

cont’d on next page
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provision of crucial mental health servicis the childeven though the child objects, when
those services undoubtedly would serve the chitifig-term litigation goals.

In sum, it is important to recognize that, even wktee lawyer concludes that a child has
the capacity to make decisions, some of the childéhes may be put aside, or at least placed on
a back burner, because the child’s authority rurlg t certain primary litigation goals, and not
to the strategies designed to achieve them.

Decision-Making By the Lawyer: What is SubstitutedJudgment, Anyway?

Criteria For Lawyer’s Decisions

In those cases in which the lawyer has properlydeeicto make decisions for the child,
an important question remains: what criteria shahtdlawyer use? To answer this question, a
distinction must be made between the lawyer's dmtssregarding what the law requires, and
decisions regarding what is best for the chilthe often heard reference to “best interests”
advocacy is an unfortunate one, since the staput@ading for assignment of counsel to the
child do not use that terminology, and the chilokst interests are often not part of the required
analysis.

When the child’s lawyer appears at a post-filinghogal hearing, or at a hearing held
upon a parent’s application for the return of thdd; the issue is whether there is an imminent
risk to the child’s life or health, not whethemibuld be better for the child to be residing outsid
the homé®* At the Article Ten fact finding hearing, the isssavhether the parent’s acts amount
to abuse and/or neglect, and/or whether Stateveréon is necessary, not the child’s best
interest$® Even at a dispositional hearing, or a permanemegyihg held prior to termination of
parental rights, a critical factor in the courtisstodial determination is whether a return of the
child to the parent would present a risk of negtecbusé&®

In contrast, controversies in child protective medings that relate to parental and
sibling visitation, or agency supervision, or traaht and services, or, when a return to a parent

for his parent, thereby improving the home envirentnwhen the child is not removed or enhancingpibesibility
of reunification when the child has been placed”).
84N.Y. Fam. Ct. Act §8 1027(b)(i), 1028(b).

8 SeeN.Y. Fam. Ct. Act § 1012; Sobighe Child Client: Representing Children in ChildoRective
Proceedings 22 TouroO L. Rev. at 806 (the “best interests” of the child arerdkly irrelevant unless and until
parental malfeasance has been proven”); DouglabaBesg, Representing Abused and Neglected Children: When
Protecting Children Means Seeking the Dismiss&@adrt Proceedings20 J. Bm. L. 217, 220-234 (1981) (child’'s
counsel should seek dismissal when there is naupsiiee evidence of abuse or neglect; when the ,chitdough
abused or neglected in the past, faces no suctedamthe future; when the child is protected bgug of parents’
voluntary acceptance of social services; and wteemful effects of state intervention outweigh dangsld faces
from parents); N.Y. Fam. Ct. Act § 1051(c) (evenewhthere is sufficient evidence of neglect, couaty dismiss
petition if it “concludes that its aid is not reced on the record before it”).

8 N.Y. Fam. Ct. Act § 1089(dMatter of Kenneth G39 A.D.2d 709 (2d Dept. 1972) (burden is on agenc
to establish parent’s present inability to provéakequate care).
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is not feasible, the choice of a custodian, do iregine court, and thus the child’s lawyer, to
consider the child’s best intere§tsOf course, these “best interests” determinatiofteno
implicate the child’s “legal interest in preservimgr family’s integrity and continuing her
relationship with her family....%8

Other than the law, there is no proper basis ferl#élwyer’'s exercise of discretion when
the child is not making decisions. Accordingly, iehia lawyer engaged in client-directed
advocacy will argue the child’s position even i¢ tlawyer believes the law mandates a different
result -- for instance, a lawyer representing a&staen-year-old child who wants to return home
would argue for that result despite the lawyer'siam that there may be some risk of harm -- a
lawyer making decisions on behalf of the child “iisf conduct a thorough investigation,
including interviewing the child, reviewing the dence and applying it against the legal
standard applicable to the particular stage of pheceeding,” and, through this objective
analysis, determine the child’s “legal” interestbe lawyer has no right to make “best interests”
determinations and act upon them when the law lglssates that a different standard appfies.
Indeed, “[a] lawyer can bring a particularly valleborm of attention to a case by insisting upon
statutory fidelity to the standards establishedugh the democratic process to serve the needs
of children and families®

Thus, if the child’s lawyer does not believe thatnoval of the child is justified by an
“imminent risk to life or health,” as that risk wdsfined by the Court of Appeals Nicholson v.
Scoppettd! the lawyer should argue for a return of the childhere is insufficient evidence of
neglect at the fact-finding hearing, the lawyerwdtaargue for dismissal. If the parents pose no
threat to the child at the time of disposition amd legally entitled to custody, the lawyer should
not argue for placement. Of course, because coftds focus on “best interests” rather than the
governing legal standard, the lawyer “must becodeptat translating her proposals to the court
into the language of ‘best interest8§?”

It has been suggested that lawyers are not quhlifee make “best interests”
determination§?® Certainly that will be true in some instances, angdwhen making decisions

87 See Commentary to N.Y.S.B.A. Standard A-4

88 Sobie,The Child Client: Representing Children in ChildoRective Proceeding®2 Touro L. REv. at
784-785.See also Report of the Working Group on the Bdstdats of the Child and the Role of the Attorrey,
NEv. L.J. at 685 (lawyer should “[a]dopt a positiogu@&ing the least intrusive state intervention”).

89 See Commentary to N.Y.S.B.A. Standard A-4.

90 Buss,Confronting Developmental Barriers to the Empowaertwe Child Clients84 GORNELL L. Rev. at
959.

913 N.Y.3d 357 (2004).

92 Jean Koh Peterghe Roles and Content of Best Interests in Cliérédbed Lawyering for Children in
Child Protective Proceeding$4 FORDHAM L. REV. 1505, 1515 (1996).

9 Seee.g, Koh PetersThe Roles and Content of Best Interests in Clidrgdied Lawyering for Children

in Child Protective Proceeding$4 FORDHAM L. Rev. at 1525 (“The total discretion model ... givesayar a job
cont’d on next page
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that do have a “best interests” element, the childivyer should employ a decision-making
process that takes full account of the child’s wishnd life circumstances. The mistake made by
many lawyers is to view client-directed advocacy &éwyer-directed advocacy as two distinct
processes; having made a determination that the leluks capacity to direct the representation,
the lawyer proceeds to make decisions while pustiiaghild and her concerns to the periphery.
But young children, even if not entitled to dirdloé lawyer, can make a substantial contribution
to the lawyer’s decision-making process.

It could be said that the lawyer’s goal is to detiee what position the child would take
if he/she had the capacity to direct the represient¥’ Thus, effective representation “requires
attorneys to be self-aware and respectful of tlechntext in which the client lives’” Using a
multi-disciplinary approach, the lawyer should fadate a position “through the use of objective
criteria, rather than solely the life experiencenstinct of the attorney. The criteria shall irau
but not be limited to: Determine the child’s circstiamces through a full and efficient
investigation; Assess the child at the moment efdbtermination; Examine each option in light
of the two child welfare paradigms; psychologicargnt and family network; and Utilize
medical, mental health, educational, social worl ather experts®

“Contextualized representation is particularly impat because there are often vast
socioeconomic or racial gaps between the attoraegisthe clients they serve. As a result of
these disparities, attorneys may not appreciatef alie particular legal and social dimensions of
the presenting problem that is the initial or pniynaubject of the representation; the importance
of the child’s family, race, ethnicity, languageltare, gender, sexuality, schooling, and home;
and the child’s developmental status, physicalraedtal health, and other client-related matters
outside the discipline of law’”

for which he is neither trained nor qualified, peats the lawyer from doing the job that he is diglito do, and
creates an unjust system where similar clientmateepresented similarly”).

94 Report of the Working Group on the Best Interefth® Child and the Role of the AttornéyNev. L.J.
at 685.

% Recommendations of the UNLV Conference on Reptagghildren in Families: Child Advocacy and
Justice Ten Years After Fordham, 6 NEV. L.J. 583 R006);see also Commentary to NYS Professional Conduct
Rule 1.14(“In taking any protective action, the lawyer shibbe guided by such factors as the wishes andegadii
the client to the extent known, the client's bagtiest, and the goals of minimizing intrusion ithe client's
decision-making autonomy and maximizing respectherclient’s family and social connections”).

% See N.A.C.C. Standard B-4(1). See also N.Y.S.BaAd&d A-4(in formulating substituted judgment,
attorney “may wish to consult a social worker onest mental health professional for assistance”)rtimBeyer,
Developmentally-Sound Practice in Family and Julee@ourt 6 Nev. L.J. 1215 (2006) (“Developmentally-sound
practice in Family and Juvenile Court means setlisgcomplex and unique combination of trauma, dlisias and
childish thinking behind the behavior of each childadolescent”)Marquez v. The Presbyterian Hosp. in the City
of New York159 Misc.2d 617, 625 (in order to provide effectassistance, lawyer should ascertain and conslider a
relevant facts, and then exercise discretion irdgagh and to the best of the lawyer’s ability).

97 Recommendations of the UNLV Conference on Repiegedhildren in Families: Child Advocacy and
Justice Ten Years After FordhaB Nev. L.J. at 593-594see also N.Y.S.B.A. Standard C-The attorney should
take steps to educate him/herself in order to heamably culturally competent regarding the chiketlsnicity and

cont’d on next page
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In connection with her conception of the “childdantext,®® Professor Koh Peters poses
seven questions “to keep lawyers for children htines

(1) In making decisions about the representatiom,| &eeing the
case, as much as | can, from my client’s pointiefw rather than
from an adult’s point of view?

(2) Does the child understand as much as | caragxpbout what
is happening in his case?

(3) If my client were an adult, would | be takirfgetsame actions,
making the same decisions and treating her indheesvay?

(4) If 1 decide to treat my client differently frothe way | would
treat an adult in a similar situation, in what waydl my client
concretely benefit from that deviation? Is that éférone which |
can explain to my client?

(5) Is it possible that | am making decisions ie ttase for the
gratification of the adults in the case, and notfe child?

(6) Is it possible that | am making decisions ia dase for my own
gratification, and not for that of my client?

(7) Does the representation, seen as a wholectefieat is unique
and idiosyncratically characteristic of this chiléf?

culture™); Commentary to N.Y.S.B.A. Standard Awhen considering child’s best interests, “the ray’s
formulation of a position should be accomplishedtigh the use of objective criteria, rather thanlife experience
or instinct of the attorney,” and the lawyer “shibubke into account the full context in which tHemt lives,
including the importance of the child’s family, egcethnicity, language, culture, schooling, andeptmatters
outside the discipline of law"Report of the Working Group on the Role of Age @taje of Developmeri Nev.
L.J. at 666.

98 “[Professor Koh Peters’s] model of representafiosits three defaults, three umbrella principles] a
seven questions to keep us honest. The defaultsjgdes, and questions restrict the attorney’getttve discretion
and require that the attorney develop a ‘thicklyaded’ understanding of ‘the child-in-context.” & mepresentation
is, therefore, more objective and principled. Fitee relationship default requires the attorneyniet and get to
know the child, unless there is ‘weighty independandence that the meeting would serve the clienpurpose or
would yield such a minimal benefit to the clienattit is outweighed by the costs to the client lainping such a
visit.” Second, the competency default views thid&h competency along a spectrum within which théld can
contribute as much as possible to the representdfioally, the advocacy default requires the atgrto represent
the child’'s expressed preference about issuessutiiesclient cannot do so adequately in his orokar interest. An
alternative to the advocacy default exists whenesking the situation where the attorney must sgmitethe child’'s
best interests. Under the alternate default, thid’shvoice, not the lawyer’s, continues to be ajondocus. These
defaults represent the starting place from whicé #ttorney must individualize the representationatiow
maximum participation of the child, reflecting thetiild’s uniqueness.” Ann M. Haralambidlumility and Child
Autonomy in Child Welfare and Custody RepresentasfcChildren 28 HAMLINE J. RuB. L. & PoL'y 177, 184-185
(20086).

9 Koh PetersThe Roles and Content of Best Interests in Clierédbed Lawyering for Children in Child
Protective Proceeding®4 FORDHAM L. REv. at 1511;see also Mandelbaum, Revisiting the Question ofthéhe
Young Children in Child Protection Proceedings Stddie Represented by Lawyed? Loy. U. CHI. L.J. at 70-77;
Annette R. AppellDecontectualizing the Child Client: The Efficacytié Attorney-Client Model for Very Young

cont’d on next page
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In the end, “if the child’s lawyer has spent thmdi necessary to understand the child’s
needs from the child’s perspective and to estabigiport with the child, the range of what
constitutes the child’s best available legal insesavill be acceptably narrowed®

It is true that when the lawyer makes decisionsbehalf of the child, the lawyer’s
advocacy can overlap with the judge’s function. &torer, one lawyer may have a different view
of the law than anothéf! And, even lawyers who employ an individualizetient-focused
analysis are not immune to the taint of subjectitit For these reasons, it has been suggested
that the lawyer for an infant, with no client andidgd only by the law and the lawyer’'s
potentially biased opinions, has no legitimate tolgolay and should not participate in the fact
finding hearing'®® In reality, however, this option is not open ay atage of the proceeding to a
lawyer who has been assigned by the court andpeated to participate, or to a law firm that is
under State contract to provide representatiomiidren in these proceedings.

More importantly, it is not true that the lawyershao role to play. There are a number of
important matters to be addressed during the di#egthy delays between the filing of the
petition and the fact finding hearing. Moreover lika the judge, the child’s lawyer is in a
position to conduct a full investigation outsideaafurt and supply the child with an advocate
who is in possession of all the facts and takdsaftdount of the child’s wishe§?

Children, 64 FORDHAM L. Rev. 1955 (1996).

100 Ann M. HaralambieResponse to the Working Group on Determining thet Beerest of the Child64
FORDHAM L. Rev. at 2017.

101 Mandelbaum Revisiting the Question of Whether Young ChildmerChild Protection Proceedings
Should be Represented by Lawye&2 Loy. U. CHI. L.J. at 53 (attorney for young child “who seeksenforce
[statutory] mandates will be forced to use subg&hudiscretion in interpreting ... which legal intste are present,
and what will be required to satisfy those intesésta given proceeding”).

102 peter Marguliesl.awyering for Children: Confidentiality Meets Corte81 . JoHN'S L. REv. 601,
618 (2007) (“In the child welfare setting... hindsighias magnifies the perception that measures tdken
government can readily prevent tragedies such asl¢laths of young children due to abuse. In reglitgventing
such tragedies requires dealing with a large nurobeariables, and incurring substantial opportuibsts, such as
taking children away from a substantial number arfepts who may be fit”); Koh PetefBhe Roles and Content of
Best Interests in Client-Directed Lawyering for [dnén in Child Protective Proceeding64 FORDHAM L. REV. at
1526 (it is “inevitable that the lawyer will somis resort to personal value choices, includingregfces to his
own childhood, stereotypical views of clients whbsekgrounds differ from his, and his own lay ustiEnding of
child development and children’s needs, in assgssiolient’s best interests. Especially for pramtiers who must
take cases in high volume, the temptation to relgot instinct, stereotype, or even bias is ovetmirgy”); Buss,
Confronting Developmental Barriers to the Empowertred Child Clients 84 GRNELL L. Rev. at n. 202 (lawyer
must be careful, for “[t]he distinction between adating statutory fidelity, on the one hand, andosating the
lawyer’s own objectives, on the other, sometimdsprove elusive”).

103 GuggenheimThe Right To Be Represented But Not Heard: RefiestOn Legal Representation For
Children, 59 N.Y.U. L. Rev. at 138.

104 Sohie, The Child Client: Representing Children in ChildoRective Proceeding®22 Touro L. REv. at

817 (“The younger child would be effectively unrepented and, at least in the absence of a guaadiditem,
cont’d on next page
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“In all circumstances where an attorney is subititujudgment in a manner that is
contrary to a child’s articulated position or preigces or when the child is not capable of
expressing a preference, the attorney must inftvancourt that this is the basis upon which the
attorney will be advocating the legal interestshef child.”2°® The lawyer should state the basis
for disagreeing with the child’s stated positi&f.

The lawyer also must ensure that the child’s wisties communicated to the cotftt.
What is not clear is the manner in which the langeromplishes this. At a minimum the lawyer
must state the child’s position with respect toagtipular matter being determined by the court.
Once the lawyer starts providing the child’s reasand communicates specific statements the
child has made, the lawyer risks creating advouatieess rule problems. Of course, one could
argue that the child’'s attorney has an obligationdiscuss with the child the possibility of
testifying and communicate to the court the childésire to testify, and, in any event, another
party or the court may ask that the child appe&ounrt.

Taking No Position

Nowhere is it written that, when assigned with oesgpbility for making decisions on
behalf of a child, the lawydras to take a positiorit is inconceivable that a lawyer with a large
caseload will not sometimes encounter legal issoeshest interests” determinations, that are
such close calls that the lawyer cannot in goodsciemce make a definitive pronouncement in
court that may well sway the judge. For instancéenv the statutoryrés ipsa loquitut
presumption comes into play because the child hdfered serious injurie¥® but the

would have no representative to argue for his @is’); DuquetteTwo Distinct Roles/Bright Line Tesk Nev. L.J.

at 1246 (“The better view is that children indeeskdh advocates in this complex and often-chaoticgs®); cf.
Matter of Ray A.M.37 N.Y.2d 619, 624 (1975) (since child could speak for herself in termination proceeding,
her lawyer’s “highly competent neutral submissismdassuring”).

1055ee N.Y.S.B.A. Standard A-4

106 See K.C. Clark v. Alexande?53 P.2d 145, 153-154 (Wyoming 1998)arriage of Rolfe 699 P.2d 79,
87 (Montana 1985).

107 N.Y. Fam. Ct. Act § 241Matter of Tonjaleah H.63 A.D.3d 1611 (4th Dep’t 2009) (in terminatioh o
parental rights proceeding, no error where chilat®rney did not meet with client to ascertain téshes, but
attorney indicated that staff from his office hadtrwith child and determined that she had no istareadditional
contact with fatherMatter of Brittany K, 59 A.D.3d 952 (4th Dep’t 2009 denied12 N.Y.3d 709 (any error was
harmless where child’s attorney did not apprisercad children’s wishes at dispositional hearingjt thad
previously apprised court of children’s wishesatffinding hearing, and thus court could consitldldren’s best
interests);Matter of Derick Shea D.22 A.D.3d 753, 754 (2d Dep’t 2005) (orders teraiimg parental rights
reversed, and matter remitted for new dispositidrering, where attorney expressed opinion thatibesests of
children, ages ten and fourteen, called for tertionaof parental rights, and set forth his reasgniout failed to
state that children had expressed desire to benegtito mother)see N.Y.S.B.A. Standa#d3 (“the attorney for the
child must inform the court of the child’s artictdd wishes, unless the child has expressly ingtduttie attorney
not to do so”).

108SeeN.Y. Fam. Ct. Act § 1046(a)(ii).
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respondent parents are among many adults who éarede child during the period when the
injuries were sustained and/or the parents hawraiffa plausible explanation for the injuries or
credible denials of guilt, should a lawyer who enginely torn take a position just for the sake
of it?

And what about the lawyer who is assigned at a valoearing to represent an infant?
Since it is clear that the lawyer will not be prdivig client-directed representation, the lawyer
could seek to elicit as much relevant evidence assiple, and consider taking a preliminary
position if she has a good faith basis for detemgirwhether the requisite imminent risk exists.
But with only the petition, and, perhaps, a chitdtpctive caseworker to guide her, the lawyer
will sometimes find it appropriate to refrain frommaking such a judgment because of
insufficient facts in a cold record.

Of course, the lawyer for an older child, for whame lawyer is likely to provide client-
directed representation, ordinarily should not takposition before speaking to the client or
obtaining, through other means, clear-cut infororatiegarding the child’s positidf®

The Risk Of Serious Harm Exception

Chief Judge’s Rule 7.2 states that the child’sratip “would be justified in advocating a
position that is contrary to the child’s wishes” avh“following the child’s wishes is likely to
result in a substantial risk of imminent, serioasrh to the child... *° A narrower “seriously

109 Utah State Bar Opinion 04-012004 WL 2803335 (lawyer cannot represent indigldinless the two
have communicated and established attorney-cl@ationship);Dunkley v. Shoemat&15 S.E.2d 442, 445 (N.C.,
1999) (person may not appear as attorney withaaritgsf authority by person for whom attorney is eqming);cf.
In re Joshua K.272 A.D.2d 160, 161 (1st Dep’t 2000) (no errorenehcourt conducted TPR inquest in absence of
counsel for respondent after original attorney wissjualified; even if new counsel had been appdintieere was
no showing that respondent would have cooperatégen available for consultation).

110 See Matter of Vega v. Delgadi®5 A.D.3d 1555 (4th Dep’t 2021) (attorney foe tbhild born in 2009
did not improperly substitute judgment where mdth@ersistent and pervasive pattern of alienatihigdcfrom
father was likely to result in substantial riskiofminent, serious harmpBilverman v. Silvermarl86 A.D.3d 123
(2d Dep’t 2020) (while trial court found that mothead “over parentified the two girls” and thatyhead “become
totally dependent upon” the mother, and father w@scerned about amount of school children misseitevit
mother’s custody, there was no proof of substansalof serious imminent harmyjatter of Muriel v. Murie] 179
A.D.3d 1529 (4th Dept. 2020)y denied 35 N.Y.3d 908 (in case in which father establistedthnge of
circumstances where mother engaged in conduct risitp alienate children, ages ten and seven, fadher,
record supported finding that following childremsshes would have placed them at substantial risknminent
and serious harmNlatter of Cunningham v. Talbat52 A.D.3d 886 (3d Dep't 2017) (attorney for dnén properly
advocated position contrary to children’s expressisthes to have no visits with mother where fatined thwarted
mother’s efforts to contact children, attemptedifienate children from mother, and manipulateddekit’s loyalty
to turn them against mother; if father’s and chdlis professed wishes were followed, mother-chéliditionship
would be completely severeditatter of Emmanuel ,J149 A.D.3d 1292 (3d Dep’t 2017) (attorney forldhen did
not err in substituting judgment for two childreages approximately seven and ten, who wanted joistaome
with deplorable conditions, where respondent negteother child who had sleep apnea and hypoxerhiahw
required use of apnea monitor and oxygen theraplewhe sleeps, and one of the two children in tjresnissed
school because she repeatedly had head lice; watosechool dressed inappropriately for the weaasimel smelling
of urine or body odor, and would often cry when ibsue of her hygiene was raised and stated tleatvsis not
supposed to visit the nurse’s office and worriealt tthe would get in trouble with respondent andrhether for

cont’d on next page

33



injurious” exception, which appears to requiresk of seriougphysicalharm, has been adopted
in American Bar Association and National Associatiof Counsel for Children standards.
Further support for a narrower exception may bendoin City Bar Ethics Opinion 1997;%2

doing so; suffered from urinary incontinence anegfrent urinary tract infections and had, on moin tbne
occasion, been locked in her bedroom overnightthad forced to urinate on the mattress where @, shnd the
resulting mess would not be cleaned; and displayathrked improvement in demeanor, confidence aademsic
performance when she was in petitioner's cagtter of Zakariah SS. v. Tara TTl43 A.D.3d 1103 (3d Dep't
2016) (in custody case involving mother’s ongoittiggrapts to alienate child from father, no errorattorney for
child’s decision to advocate for position contramychild’s wishes)Matter of Brian S.141 A.D.3d 1145 (4th Dep't
2016) (neither fact that children frequently skigehool, nor fact that mother may have occasipnaéd drugs in
house and was unable to care for children, nortfeadtmother may have struck one child on arm Wwé on one
occasion, leaving small mark, established substharnsk of imminent and serious harnMatter of Isobella A.136
A.D.3d 1317 (4th Dep’t 2016) (attorney for childidiot err in substituting judgment for child whoswave and six
years old where child lacked capacity, and follayichild’s wishes would have been tantamount to rsege
relationship with father)Matter of Viscuso v. Viscus®29 A.D.3d 1679 (4th Dep’t 2015) (samelsgbella A,
mother’s pattern of alienating child from fathersalikely to result in substantial risk of imminesgrious harm to
child); Matter of Lopez v. Lugdl15 A.D.3d 1237 (4th Dep't 2014) (AFCs propertvacated contrary to clients’
wishes where evidence of risk included mother'esirfor possession of drugs in children’s presenaejerous
weapons seized from mother’s house, and assautidblyer's husband against one of the children, wieongted to
intervene when husband attacked mother with etedtitord); N.Y.S.B.A. Standard A-@hild’s attorney may
“substitute judgment and advocate in a manner ithabntrary to a child’s articulated preferencedien “[tlhe
attorney has concluded that the court's adoptiorthef child's expressed preference would exposechile to
substantial risk of imminent, serious harm and thé& danger could not be avoided by removing onenore
individuals from the home, or by the provision afuct-ordered services and/or supervisiorCpmmentary to
N.Y.S.B.A. Standard A¢3The Rules of the Chief Judge properly contempthte extraordinary circumstances must
be present before the child’s attorney overridekill’s expressed positionjlommentary to N.Y.S.B.A. Standard A-
4 (attorney “should only consider overriding the dhl expressed position when a substantial riskmohinent
serious harm is present™MYS Professional Conduct Rule 1.14(hVhen the lawyer reasonably believes that the
client has diminished capacity, is at risk of sah#al physical, financial or other harm unlessarcis taken and
cannot adequately act in the client's own interést, lawyer may take reasonably necessary proeeettion,
including consulting with individuals or entitiebat have the ability to take action to protect dient and, in
appropriate cases, seeking the appointment of aliguead litem conservator or guardian.B.A. Model Rules of
Profl Conduct, Rule 1.14

1see AB.A. Standard B-4(3) and Commentékyhere the child is in grave danger of seriousiipj
or death, the child's safety must be the paramoain¢ern”);N.A.C.C. Standard B-4(4) and Commentage also
Recommendations of the UNLV Conference on Repiegddhildren in Families: Child Advocacy and Justi€en
Years After Fordhamt NEV. L.J. at 609 (client-directed representatimt mandated when “the child’s expressed
preferences would be seriously injurious”; seriguigljurious “does not mean merely contrary to thenter's
opinion of what would be in child’s interests”); I8e, Representing Child Clients: Role of Counsel or Law
Guardian N.Y.L.J., Oct. 6, 1992, at 1 (attorney may reftsargue for result that would place child in “inmant
danger,” which “connote[s] a grave immediate dafjgedaralambie, Response to the Working Group on
Determining the Best Interest of the Chi&#t FORDHAM L. Rev. at 2017 (for some children, “a certain degree of
physical maltreatment or neglect may be far outhwedgby the importance of other benefits of lifehatihe family:
affiliation, continuity of environment, proximityotfriends, activities, and school, availability péts, and other
needs that the family meets”).

1121997 WL 1724482See alsdNYS Professional Conduct Rule U&wyer shall not knowingly reveal
confidential information, or use such informatiom disadvantage of client or for advantage of lawgerthird
person, unless “the client gives informed consemt™the disclosure is impliedly authorized to adevarthe best

cont’d on next page
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where it was held that a lawyer may disclose camfihl information concerning abuse or
maltreatment in “extreme” and “rare” cases in whitthe lawyer honestly concludes, after full
consideration,” that disclosure is necessary towgnethe client from being killed or maimed”
by another person or from killing or maiming hinfsal another. Similarly, irState Bar Ethics
Opinion 4863 it was held that a lawyer may disclose a clierkpressed intention to commit
suicide.

While the exception in Chief Judge’s Rule 7.2 aldyancludes seriouemotionalharm,
the Rule merely permits lawyers to make decisiomdehalf of children in certain cases, but
does not require them to do so. Thus, JRP and attmneys for children in New York remain
free to adhere to the narrower standard. SimiladyS Professional ConducRule 1.14(b)
permits, but does not require the lawyer to tak&qmtive action when the client is at risk of

interests of the client and is either reasonabtieuthe circumstances or customary in the profassicommunity,”
and lawyer may reveal or use confidential informatio extent lawyer reasonably believes necesgarprevent
reasonably certain death or substantial bodily Katto prevent the client from committing a crimeghd “when
permitted or required under these Rules or to cgmyth other law or court order’NYS Professional Conduct
Rule 1.14(cX“Information relating to the representation o€l&nt with diminished capacity is protected by &ul
1.6,” but “[w]hen taking protective action pursudot[Rule 1.14(b)], the lawyer is impliedly authwed under Rule
1.6[a] to reveal information about the client, kartly to the extent reasonably necessary to prdtexiclient’s
interests”);Commentary to NYS Professional Conduct Rule(‘IThe lawyer's exercise of discretion... requires
consideration of a wide range of factors and sholddiefore be given great weight. In exercisinghsdiscretion
under these paragraphs, the lawyer should consiggr factors as: (i) the seriousness of the peateimjury to
others if the prospective harm or crime occurg, tlie likelihood that it will occur and its immines, (iii) the
apparent absence of any other feasible way to pteéke potential injury, (iv) the extent to whidhetclient may be
using the lawyer’s services in bringing about tlenh or crime, (v) the circumstances under which ldveyer
acquired the information of the client’s intent pmospective course of action, and (vi) any othegragating or
extenuating circumstances. In any case, discloaduerse to the client’s interest should be no gretitan the
lawyer reasonably believes necessary to preventhtieatened harm or crime. When a lawyer learnsahaient
intends to pursue or is pursuing a course of canttat would permit disclosure... the lawyer’s initiuty, where
practicable, is to remonstrate with the client.tie rare situation in which the client is reluctaomtaccept the
lawyer’s advice, the lawyer's threat of disclosisea measure of last resort that may persuade libet.c.. A
lawyer’s permissible disclosure... does not waive ¢hent’'s attorney-client privilege; neither themger nor the
client may be forced to testify about communicatigmotected by the privilege, unless a tribunabody with
authority to compel testimony makes a determinati@n the crime-fraud exception to the privilegesome other
exception, has been satisfied by a party to thegading. ... Paragraph (b)(1) recognizes the ovegidalue of life
and physical integrity and permits disclosure reably necessary to prevent reasonably certain aeathbstantial
bodily harm. Such harm is reasonably certain taipdcit will be suffered imminently or if there ia present and
substantial risk that a person will suffer suchnhat a later date if the lawyer fails to take attiecessary to
eliminate the threat”)A.B.A. Model Rules of Prof'| Conduct, Rule 1.14

“There are, however, costs to using [exceptiongdpfidentiality] to disclose confidential informati
without a client’'s consent. Client confidentialilgay matter most when the risks to children are tgetaOne
potentially devastating consequence of the lawyselasing the child’s confidences is the negatingact on a
lawyer’s ability to serve as an effective counsedod advisor. A lawyer can give proper advice dfljte has
complete information about a client and his sitatiYet if a child is concerned that information reéates to his
lawyer will be disclosed, he may understandably nliéech more reluctant to share that information, e¢bgr
depriving himself of a fully effective legal advisb Andrew Schepard and Theo Liebmaritew Professional
Responsibility Rules and Attorney for the ChNdY.L.J., Mar. 11, 2009, at 3.

1131978 WL 14149.
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substantiaphysical, financial or other harm, and also requitet the client be found to suffer
from diminished capacity.

In some cases the lawyer will be unable to advofmatéhe child’s desires because the
argument would be frivolous?

Before invoking the serious harm exception, thdd&hilawyer should first consider
whether there is a safety plan that would adequaigdiress the danger, and begin by advocating
for imposition of such a plalt?> And, when employing the exception, the lawyer ‘tsbo
advocate a remedy which is as close as possilileetchild’s wishes as possible, but does not
result in imminent danger” of serious hattf.

The Lawyer’s Role in Presenting Evidence

Ordinarily, a lawyer attempts to present eviderna advances the client’s position, and
to prevent the introduction of evidence that undex¢he client’s position. However, Matter of
Scott L. v. Bruce N7 a custody proceeding, the court opined that alshiwyer, rather than
“suppress or withhold information which could béexant to the court’s determination of the
child’s best interests, when such evidence rungragnto the result the child desires,” should
uncover and offer evidence of abuse or neglect,adiner evidence that has been withheld by the
other parties. “Zealous advocacy should never benitted to interfere with this crucial
function.” The court noted that “[tlhere is nothingthe statutes nor in case law... which says
that a [child’s attorney] in a custody proceedimgpd advocate for the child’s wishes at the
expense of his over-all interests or at the expehsefull presentation of the facts!® Since the
court had already held that the child’s lawyer ircustody proceeding doewt act in the

114 See NYS Professional Conduct Rule (&.1awyer “shall not bring or defend a proceediogassert or
controvert an issue therein, unless there is sshadaw and fact for doing so that is not frivadguand conduct is
“frivolous” if “(1) the lawyer knowingly advancesdaim or defense that is unwarranted under exjdamw, except
that the lawyer may advance such claim or defehgecan be supported by good faith argument foeatension,
modification, or reversal of existing law; (2) thenduct has no reasonable purpose other than &y delprolong
the resolution of litigation, in violation of Rul&2, or serves merely to harass or maliciouslyra@nother; or (3)
the lawyer knowingly asserts material factual stegets that are false”); A.B./Standard B-4(3)lawyer may not
advocate position that is prohibited by law or with any factual foundation); SobiRgpresenting Child Clients:
Role of Counsel or Law GuardiaN.Y.L.J., Oct. 6, 1992, at 1 (“Further, advocgtthe child’s wishes when a court
has found imminent danger may be deemed to bevaldtis position as defined in the Rules of Profassi
Responsibility, and attorneys are admonished tairefrom advocating a frivolous position’yf. Matter of Peter
“VV”, 169 A.D.2d 995, 997 (3d Dep’'t 1991) (PINS resptdnot denied effective assistance of counsel evher
attorney acknowledged need for placement despgporelent’s contrary desire, but “[tlhere simply was
evidence in the record that would have supportedsarestrictive alternative disposition”).

115See N.Y.S.B.A. Standards, A-3
116 Sobie,Representing Child Clients: Role of Counsel or IGmardian N.Y.L.J., Oct. 6, 1992, at 1.
117134 Misc.2d 240.

118134 Misc.2d at 245-246.
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traditional advocate’s role and is not compelle@doocate for what the child wants, the court’s
imposition of a superseding duty to present releeaitience was not surprisinty.

In contrast, when a lawyer is providing client-diexl representation in a child protective
proceeding, in which the child’s liberty interesise more compelling than in a custody
proceeding, there is no sound justification fostapproach if the lawyer’s decision to advocate
for the result the child desires is to have anymrea

A limited obligation to bring evidence of abusermyglect to light is imposed upon the
child’s lawyer by FCA 81075, which states that whapon receipt of a post-dispositional report
from a child protective agency, the attorney fog tthild determines that “there is reasonable
cause to suspect that the child is at risk of grthbuse or neglect or that there has been a
substantive violation of a court order,” the at&yrishall apply to the court for appropriate relief
pursuant to [FCA 81061].” However, an applicatiam felief cannot be based on information
protected by the attorney-client privilege. In ditoh, because the relief sought by the child’'s
lawyer must be “appropriate,” and 81061 requiresotlj cause” for any application to stay
execution of, set aside, modify or vacate a digmwsl order, the lawyer cannot apply for relief
unless the facts warrant a new dispositional or&amally, from a client-directed lawyer’'s
perspective, relief is not “appropriate” when theld does not want it. While New York
appellate courts have recognized that the lawysramaobligation to ensure that the evidence
supporting the client’'s position is fully presentédey have never suggested that the lawyer
should present evidence that woultderminethe client’s position. On the contrary,Matter of
Colleen CC!?°the court found a violation of the right to effeetassistance of counsel where a
lawyer, while thoroughly questioning a fourteen4yeh client, “made a point of breaking down
[the child’s] direct testimony, raising the posstiithat he had been “coached” by his mother
during a recess and effectively impeaching himXplaing prior inconsistent statements, all for
the obvious purpose of discrediting his allegatiohabuse !

When the lawyer is not providing client-directepnesentation, and plans to take a
position at the hearing that is consistent withrepprly formulated view of the child’s legal
interests, it does not seem prudent for the lavigechallenge the introduction of relevant
evidence or eschew opportunities to examine wiggeds an effort to ascertain more facts. It
may seem inappropriate to expect the child’s agtprto withhold judgment if he or she has
performed a full investigation prior to the hearitpwever, the lawyer cannot be dead certain
of her position until after a full hearirtg?

119 See alsoGuggenheimParadigm for Determining the Role of Counsel forildien, 64 FORDHAM L.
REv. at 1432-1433 (in custody cases, lawyer shouldduar relevant facts that place the judge in thst pesition
to decide the case and to protect the child frormtthat may result from the litigation itself”).

120232 A.D.2d 787 (3d Dep't 1996).
121232 A.D.2d at 788.

122 gee Matter of Williams v. William$5 A.D.3d 1098, 1100 (3d Dep’t 2006) (attorneypioperly
acquiesced in truncated custody hearing and foredilposition in absence of complete recokdyfter of Apel 96
Misc.2d 839, 842 (Fam. Ct., Ulster County, 1978qf the [attorney] to undertake such an assessnrake a
judgment on the basis of that assessment as tohwbichis client's interests should receive parantoun
consideration, and then tailor his trial strateggaadingly, is a self-servicing exercise in whitte tawyer judges

cont’d on next page
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On the other hand, courts have made it clear tmatlawyer for the child is not an
investigative arm of the court. While the lawyerynmaake his or her position known to the court
orally or in writing (by way of, among other mettspdbriefs or summations), presenting reports
containing facts which are not part of the recaranaking submissions directly to the court ex
parte are inappropriate practices. Consequentlyrt€should not direct the child’s lawyer to
make such reports, or ask or allow the lawyer tienstatements that place the lawyer in the
position of being a fact witnes$

Whatever role the child’s lawyer is playing, thever should prepare trial strategy in
close coordination with counsel for any party whisgation goals are aligned with the child’s.
“The child’'s position may overlap with the posit®orof one or both parents, third-party
caretakers, or a child protection agency. Nevesdglthe child’s attorney should be prepared to
participate fully in every hearing and not merelgfad to the other parties. Any identity of
position should be based on the merits of the jposit. and not a mere endorsement of another
party’s position.24

the ultimate issues in the case and then set®dntpiement his own judgment”).

123 Weiglhofer v. Weiglhoferl A.D.3d 786, 789, n.* (3d Dep’'t 2003ee alsd\YSProfessional Conduct
Rule 3.4(d)(a lawyer shall not, “in appearing before a triauon behalf of a client: * * * (2) assert personal
knowledge of facts in issue except when testifyaisga witness; (3) assert a personal opinion dsetqustness of a
cause, the credibility of a witness, the culpapitif a civil litigant or the guilt or innocence ah accused but the
lawyer may argue, upon analysis of the evidencealfiy position or conclusion with respect to thettara stated
herein”); Matter of VanDee v. Bear66 A.D.3d 1253 (3rd Dep’t. 2009) (court propedgcepted submission by
child’s attorney as being in nature of summatiaitavas based almost entirely upon testimony glwemitnesses
during hearing, and there was no indication thatrcbased any part of determination on few statésnend
observations made by attorney that were not inntesty; attorney’s account of interviews with chéahd parties
was apparently provided to establish attorney’sm@mce with obligations to consult with client ahave thorough
knowledge of client’'s circumstances, and as foundafor her conclusion that three-year-old cliemuic not
advise attorney of wishes as to placement, custodysitation);Matter of D’Angio v. McGrath64 A.D.3d 593 (2d
Dep’t 2009) (direction that attorney for childreabsit report “as to the progress being made in sajgervised
therapeutic visitation” replaced with direction thestorney obtain report “as to the progress beiragle in said
supervised therapeutic visitation” from therapish@ucting supervised therapeutic visitation andrsubeport to
court and parties)Cervera v. Bressler 50 A.D.3d 837, 840-841 (2d Dep’t 2008) (childitorney disqualified
where he disclosed facts which were not part obnet@nd constituted hearsay gleaned from mothet,raade
repeated ad hominum attacks on father's charaghéch effectively made attorney witness againshda), Naomi
C. v. Russell A48 A.D.3d 203 (1st Dep’t 2008) (court impropesgilsked attorney to discuss position of ten-year-old
child regarding how well custody arrangement wasking, but acted properly in disallowing "cross-mination"
of attorney by petitioner's counsel; court shoulut nonsider hearsay opinion of child in determinitegal
sufficiency of pleading, and such colloquy makesraty an unsworn witness, “a position in which attorney
should be placed”)Graham v. Graham24 A.D.3d 1051, 1054 (3d Dep’t 2008),denied,6 N.Y.3d 711 (“We have
not given the [child’s attorney’s] summation greateight than the arguments and positions of tterays for the
parents and have treated the ‘recommendationshefattorney] more properly as the position of #i®rney
representing the child”).

124 See Commentary to A.B.A. Standard.[3de alsdChristine Gottlieb Children’s Attorneys’ Obligation
to Turn to Parents to Assess Best Interte®tNEV. L.J. 1263, 1275 (2006) (“Children’s lawgeshould proactively
pursue any position of parents that would serviegm’s interests”). However, the attorney for téld has limited
authority to take an appeal when the litigant whasstodial rights are at issue does not wislCtmimpare Matter of
Joey L.F. v. Jerid A.F218 A.D.3d 1297 (4th Dep’t 2023) (in family offe proceeding, attorney for child lacked
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Part Four: Conclusion

No model of representation is perfect, and so deglsapoints can be scored against each
one. But the perfect should not become the enentigeofood. We are compelled to choose this
model because it is the best dfeMinimizing use of the guardiaad litemmodel reduces the
number of instances in which representation becosisved by the preferences, and
idiosyncratic biases and personal philosophiesndividual lawyers. The age parameters we
have set also make sense. Allowing lawyers to facusaturity in determining when to provide
client-directed representation leads to arbitratedminations as to who is and is not “mature”--
many older teenagers and adult clients would ffeit test -- and permits a lawyer to discount the
child’s position whenever the lawyer thinks it egfls a lack of sound judgment. When the focus
is on the child’s baseline capacity to communi@ap®sition and the reasons for it, rather than on
the child’s ability to make well-reasoned judgmertgere will be more consistency in child
advocacy. As long as the child’s lawyer also cotreges on protecting the child in the home or
institution in which the child is residing, the sgf and best interests of the child will be
promoted.

The model we have adopted does not remove enthrelyisk of bias or arbitrariness, but
the only solution would be to adopt a model reqgirthe lawyer to merely assist the court in
gathering evidence, without taking positions andkimg arguments. That would relegate the
lawyer to duty as an adjunct to the court, and tinen lawyer into something other théme
child’s lawyer.

Given the lawyer’s counseling function, her auttyoto develop a litigation strategy, her
discretion to invoke the “seriously injurious” ext®n to client-directed advocacy, and the
ethical proscription against frivolous argumenesses in which the child’s lawyer is advocating
for a result that would place a child at risk ofbstantial harm should not occur. More
importantly, the attorney’s representation showdden undermine, and usually will enhance, the
judge’s ability to ascertain the facts and makel-mébrmed decisions. When the choice is
between a lawyer who merely assists the judge iividg at a decision the judge is fully
gualified to make on her own, and a lawyer who mles the judge with a window into the
child’s unique perspective, the choice is a singrle. These are proceedings that can change the
course of the child’s life, and thus the child minstheard.

standing to bring appeal on behalf of child wheeéitipner did not appeal even though it was heitipatthat was

dismissed; absent unusual circumstances not preSEGtcannot overrule decision-making authoritypafent, and
there was no evidence that petitioner had intemdserse to child that would warrant terminationhef role as

guardian)with Matter of Amber B. v. Scott,207 A.D.3d 847 (3d Dep’t 2022) (attorney for dhilould take appeal
where grandmother did not appeal, but she subnigtest brief in support of AFC’s position).

1251n A Child's Right to Counsel: First Star's Nation@eport Card on Legal Representation for Children

New York received an overall grade of “A” for itgstem of representation in abuse/neglect procesdiegause,
“[ulnder New York’s statute, a lawyer must represtie child’s wishes and interestsd. at 78.
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